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Brrp v. Jonegs. 


[ We are regularly in the receipt of the Law Journal Reports, a monthly law peri- 
odical, containing reports of decisions of all the English Courts much in advance of 
the regular reports. From this Journal we take the above case, which is as applica- 
ble to this country as to England. Epbs.] 


FALSE IMPRISONMENT. 


The forcibly preventing a party from proceeding in a particular direction, e. g. 
along a public footway, is not an imprisonment in law. Per Patteson, J., Wil- 
liams, J., and Coleridge, J; dissentiente Lord Denman, C..J. 


Trespass for assault and false imprisonment. 

Pleas—First, not guilty; second, to the assaulting of the plaintiff, 
son assault demesne; last, to the imprisonment, that just before the said 
time when, &c. the plaintiff made an assault on the defendant, and 
beat, bruised, &c., in breach of the peace, wherefore the defendant 
gave him in charge of a police constable, which was the imprison- 
ing, &c. | 

Replication to the second and last pleas, de injuria. 

At the trial, before Lord Denman, C. J., it appeared that the de- 
fendant was the clerk of the Hammersmith Bridge Company, and in 
August, 1843, there being a regatta on the Thames, a part of the 
bridge was enclosed and appropriated for seats to view the regatta, 
the spectators paying a price for their seats: the plaintiff was desirous 
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of entering this part, and was opposed by the defendant, who was 
clerk of the Bridge Company, and who pulled him back by his coat; 
the plaintiff, however, persisted, and, after a struggle, during which 
no permanent detention of his person took place, he succeeded in 
climbing over the enclosure. ‘Two policemen were then stationed by 
the defendant to prevent, and they did prevent him from passing on- 
wards in the direction in which he declared his wish to go, but he 
was allowed to remain unmolested where he was, and was at liberty 
to go, and was told he might goin a certain direction, by which he 
could pass; this he refused to do for some time, and during that time 
he remained, where he had thus placed ‘himself, half an hour. He 
then again attempted to force his way, and in so doing assaulted the 
defendant, and he was thereupon taken into custody by order of the 
defendant. Upon this state of facts it was contended, for the de- 
fendant, that the justification was made out. His Lordship left it to 
the jury to say whether the plaintiff assaulted the defendant before 
the defendant assaulted him, and told them that the seizing of the 
-plaintiff was undoubtedly an assault; and, with respect to the imprison- 
ment, that if they considered the whole transaction as continuous, the 
preventing of the plaintiff from proceeding over the bridge was the 
commencement of the imprisonment, and that having taken place be- 
fore any assault committed by the plaintiff, the defendant’s last plea 
would not be proved, and that they would therefore find for the plain- 
tiff on that issue. The jury returned a verdict for the plaintiff, 
damages £50. 

In Hilary term, 1844, Thesiger obtained a rule nisi for a new trial, 
on the ground of misdirection. 

In Trinity term, Platt, Humphrey and Hance, showed cause. Though 
the jury have found that the defendant committed the first assault, 
and that issue may be properly found for the plaintiff, yet the assault- 
ing by the plaintiff being proved, the imprisonment was justified 
under the third plea. If the plaintiff relies on the fact of his way 
being obstructed as a justification of the assault committed by him- 
self, he should have replied it, or should. have new assigned. The 
taking into custody is clearly justified; and even assuming that the 
whole was one transaction, the preventing of a party from going in 
a particular direction by force, he having power to go in every 
other direction, is not an imprisonment in law. 

Sir F. Thesiger, (Solicitor General,) contra. Any act amounting to 
an imprisonment of the plaintiff, would be the commencement of a 
wrong as against him, and as the whole is now to be taken as the 
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continuance of the same transaction, the imprisonment is not justified. 
Oaks v. Wood, 3 Mee. & Wells, 150; s. c. 2 Mee. & Wells, 791; 6 Law 
J. Rep. (n. 8.) Exch., 200. 
Cur. adv. vult. 
On a subsequent day, the learned Judges, differing in opinion, de- 
livered their opinions seriatim. 


Coreriper, J. In this case,in which we have been unable to 
agree in our judgment, I am now to express the opinion I have formed, 
and I shall be able to do so very briefly, because I have had an oppor- 
tunity of reading the judgment of my brother Williams. Upon those 
facts which bring the case up to that point upon which his decision 
turns, we are agreed; and the point with regard to which our differ- 
ence exists, is, whether certain facts, which may be taken to be clear 
upon the evidence, amount to an imprisonment. His Lordship then 
stated the facts asabove., He proceeded: These are the facts, and 
setting aside those which are not properly brought in question, there 
will remain this, that the plaintiff being on the public highway, and 
desirous of passing along in a particular direction, is prevented from 
doing so by the order of the defendant, and that the defendant placed 
there policemen, from whom no unnecessary violence was to be antici- 
pated, or such as would be unlawfully done, yet who might be ex- 
pected to execute such commands as they deemed lawful, with all 
necessary force; but, although thus obstructed, the plaintiff was at 
liberty to move his person and go in any other direction of his own 
free will and pleasure, and no actual force or strength was used, un- 
less the obstruction before mentioned amounts to so much. I leave 
out of consideration the question of right or wrong between these 
parties, and consider what would be an imprisonment either more or 
less capable of justification; and I am of opinion, that in this case 
there was no imprisonment. To call it so, appears to confound partial 
obstruction of passage with total obstruction and detention. A prison 
may have its boundary large or narrow, invisible or tangible, actual 
and real, or indeed in the conception only; it may in itself be mova- 
ble or fixed; but a boundary it must have; and from that boundary 
the party imprisoned must be prevented from escaping; he must 
be prevented from leaving that place within the limit of which 
the party imprisoned could be confined. Some confusion seems to 
me to arise from confounding the imprisonment of the body with 
mere loss of freedom, and it is no part of detention and loss of free- 
dom to be able to go wheresoever one pleases. But imprisonment 
is something more than mere loss of freedom; it includes the action 
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of restraint within limits defined by a wall or any exterior bar- 
rier. In Com. Dig. tit. “Imprisonment,” it is said, every restraint 
of the liberty of a free man will be an imprisonment. For this, 
the authorities cited are 2nd Institute, 482, and Cro. Car. 210; but 
when these are referred to, it will be seen that nothing was in- 
tended to be inconsistent with what I have ventured to lay down. 
In both it is clear, the rule seems to point out that a prison was not 
necessarily what is commonly so called, a place locally defined and 
provided for the reception of prisoners. Lord Coke comments on the 
statute of Westminster 2d, in these words: “Every restraint of the 
liberty of a free man is an imprisonment, although he be not within 
the walls of any common prison.” The other passage occurs in Ho- 
bert and Stroud’s case, Cro. Car. 209,210, which is a curious case. 
Some persons had escaped from the gate-house, to which they had 
been committed by the order of the King; and the question was 
whether, under the circumstances, they had been there imprisoned. 
Owing to the kindness of others, and through the favor of the keeper, 
they had not, except on one occasion, ever been within the walls of 
the gate-house. The opinion expressed, somewhat singularly, in the 
decision of the Court, was, that their own voluntary return to the 
gate-house had made them prisoners. The resolution referred to is 
this, that “the prison of King’s Bench is not any local prison, con- 
fined only to one place; and every place where any person is re- 
strained of his liberty, is a prison; and if one takes sanctuary and 
depart thence, he shall be said to break prison.” In a case of this 
sort, I am unwilling to put any case hypothetically; but I wish to 
meet one suggestion, which was put for avoiding any difficulty that 
cases of this sort might seem to suggest. If it be good to hold the 
present case to amount to an imprisonment, it will turn any obstruction 
of the exercise of the right of way into an imprisonment; and the 
answer would be, that there must be something like personal menace 
or force accompanying the act of obstruction, and with this it would 
amount to an imprisonment. I apprehend that it is not so. If, in 
the course of the night, both sides of a street are walled up, and 
there is no egress from the houses but into the street, I should have 
no difficulty in saying that the inhabitants were thereby imprisoned; 
but if only one end were walled up, and an armed force stationed 
outside to prevent any scaling the wall, I should think it equally clear 
there would be no imprisonment; if there were, the street would obvi- 
ously be a prison. Yet it is obvious no one would be confined in it. 
Knowing that my Lord Denman entertained an opinion directly the 
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contrary of this, I was under some serious apprehension, in a case of 
difficulty like this, in forming my opinion, although, if a doubt exists, 
Ihave not been able to discover what it is; and I am bound to 
state that, according to my own view of the case, the rule should be 
absolute for a new trial. 


Wauuams, J. I have had the benefit of seeing and beg leave to 
refer to what my brother Patteson has written, [this judgment was 
read by Coleridge, J.] explaining the manner in which the whole 
question is to be viewed, and showing that it depends on whether the 
following facts constitute an imprisonment in point of law. A part of 
Hammersmith bridge, that had been used as a public footpath, was 
appropriated to seats, and separated for that purpose; the plaintiff 
insisted on passing along the path so appropriated, and attempted to 
climb over the fence. The defendant, who is clerk of the Bridge 
Company, pulled him back, but he succeeded in climbing over the 
fence; the defendant then stationed two policemen, who prevented 
him from going the way he wished to go, but the plaintiff was at the 
same time told he might go back into the carriage-way, and proceed 
on the other side of the road, if he pleased: the plaintiff refused to 
do so. If a partial restraint of the will be sufficient to constitute an 
imprisonment, such undoubtedly took place here. He wished to go 
in a particular direction, but was prevented; at the same time ano- 
ther course was open tohim. According to the meaning of the word 
“imprisonment,” and the usual definition given, there can be little 
doubt, so far as I am aware, that none such existed upon the present 
occasion. The difficulty arises from the general rule applied to the 
facts of a particular case. Every confinement of the person is an 
imprisonment, whether he be confined to a prison or part of a house, 
or in the stocks, or even by forcibly detaining one in the streets, 
which may seem to imply the application of force more than is really 
necessary to constitute an imprisonment. Lord Coke speaks of im- 
prisonment in law as well as imprisonment in deed; that there may 
be a constructive as well as an actual imprisonment, and that per- 
sonal force may not be needed. Ifa bailiff (as in the case in Buller’s 
Nisi Prius, 62,) says to a man, “ you are my prisoner—I have a writ* 
against you,” upon which he submits, and goes with him; that is an ar- 
rest, although the bailiff never seized him, because he submitted to 
the process. So if a person should direct a constable to take another 
into custody, and that person should be taken into custody, and they 
walk together in any direction pointed by the constable, that is con- 
structively an imprisonment of that person, although no actual force 
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may have been committed. Such an act is perfectly understood, and 
the party arrested in the manner above supposed, feels he has no op- 
tion; no power but the power of going in the direction prescribed 
to him; and if the constable or bailiff have actually given him no 
return or deviation from the course prescribed as open to him, it is an 
undoubted restraint upon the will, and I apprehend constitutes an 
imprisonment. In the passage cited from Buller’s Nisi Prius, it is 
remarked, it would be no arrest unless the defendant actually laid 
hold of him, for obvious reasons. Suppose any person erected an 
obstruction across a public passage in any town, and another who had 
aright of passage to be thereby opposed in his exercise of that right, 
and after some delay to be compelled to take a circuitous route to his 
place of destination: I do not think that during such detention such 
person was under imprisonment, or could maintain an action for false 
imprisonment, whatever other remedy might have been open to him. 
I am desirous to illustrate my meaning, and to explain the reasons 
why I consider the imprisonment in this case is not complete. The 
reason shortly is this: I am aware of no case of any definition that 
warrants the supposition of a man being in prison, and having some 
escape open to him, if he chooses to avail himself of it. 


Parreson, J. This is an action of trespass, for an assault and 
false imprisonment; the pleas were as to the assault, son assault de- 
mesne; as to the imprisonment, that the plaintiff, before the imprison- 
ment, assaulted the defendant, and that the defendant gave him 
into custody; the replication is de injuria to each plea. The fact 
in issue as to the first of these pleas is, who committed the as- 
sault; as to the second, whether the imprisonment was before or after 
the assault, if any, committed by the plaintiff. Supposing the de- 
fendant to have made the first assault, and the plaintiff’s assault to 
have followed, and such continuous assaulting to have taken place, 
the plaintiff must succeed on the issue as to the first plea; and sup- 
posing a continuous imprisonment to have been established, and an 
assault by the plaintiff, and the assault was after and not before the 
imprisonment, the plaintiff must succeed on the issue as to the last 
plea. If, on the other hand, the plaintiff did assault the defendant be- 
fore the imprisonment, then the defendant would be entitled to the issue 
as to the last plea, even if the assault be justifiable, because in that 
case he should have replied a justification, as, for instance, that he 
was in the exercise of the right of way, or other matter of justifica- 
tion. Now the facts of the case appear to be as follows: A part of 
Hammersmith Bridge, ordinarily used as a public highway, was ap- 
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propriated for seats, to view a regatta on the river, and separated, 
for that purpose, by a temporary fence; the plaintiff insisted on pass- 
ing along the part so appropriated, and attempted to climb over the 
fence; the defendant, being clerk of the Bridge Company, seized his 
coat, and attempted to pull him back; the plaintiff, however, suc- 
ceeded in climbing over the fence; the defendant then placed two 
policemen to prevent him, and he was told he might go back into 
the carriage-way, and proceed on the other side of the bridge, if he 
pleased; the plaintiff would not do so, but remained where he was 
about a half an hour; one of them still requesting him to go forward; 
he endeavored to force his way, and in so doing assaulted the defend- 
ant, and thereupon he was taken into custody. It is plain from these 
facts, that the first assault was committed by the defendant, when he 
tried to pull the plaintiff back, when he was climbing over the fence; 
and as the jury have found the whole transaction to be continuous, 
the plaintiff will be entitled to retain the verdict as to the issue on 
the first special plea. Again, if what passed when the plaintiff as- 
saulted the defendant, was, in law, an imprisonment of the plaintiff, that 
imprisonment was, undoubtedly, continuous, and the assault by the 
plaintiff would not be before the imprisonment, but during it, and the 
attempting to escape from it, and the plaintiff would in that case be 
entitled to maintain the verdict, which has passed on the last issue; 
but if what passed is not, in law, an imprisonment, then the plaintiff 
ought to have replied a right of footway and obstruction by the de- 
fendant; and not having so replied, he is not entitled to a verdict, so 
that the case is reduced to the question whether what passed before 
the assault by the plaintiff was not or was an imprisonment of the 
plaintiff in point of law. Ihave no doubt that, in general, if a man 
compel another to stay in any house or place against his will, he im- 
prisons that other just as much as if he locked him up in a room; and I 
agree that it is not necessary, in order to constitute an imprisonment, 
that a man’s person should be touched. I also agree that compelling 
a man to go in a certain direction, against his will, may amount to an 
imprisonment; but I cannot bring my mind to the conclusion, that if 
one man wilfully obstructs the passage of another in a particular 
direction, whether by threat or personal violence, or otherwise, leav- 
ing him at liberty to stay where he is, or go in any other direction, 
he can be said to imprison him: he does him wrong, undoubtedly; 
and if there was a right to pass in that direction, he would be liable 
to an action on the case for obstructing the passage, or for an assault, 
if the party persisted in going in that direction, and he touched his 
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person, or so treated him as to amount to an assault. Imprisonment 
is a total restraint of liberty of person; and partial obstruction of the 
will, whatever inconvenience may arise, falls very short of this. The 
quality of the act cannot depend on the right of the opposite party: 
if it be an imprisonment to prevent a man passing along a public 
highway, it must be equally so, to prevent his passing along the foot- 
way of a bridge, though he be committing an act of trespass. A case 
is stated to have been tried before Chief Justice Tindal, involving 
this question; but, it appears, the plaintiffin that case was compelled 
to stay and hear a letter read against his will, which was a total re- 
straint of his liberty whilst the letter was read. The definition in 
Selwyn’s Nisi Prius, tit. “Imprisonment,” is, that false imprisonment 
is a restraint on the liberty of the person, without lawful cause, either 
by confinement in prison, stocks, house, &c., or even by forcibly de- 
taining the party in the streets against his will. He cites 22d Assize, 
fol. 104, plac. 85, per Thorpe, C. J. The word there used is “ arrét,” 
which appears to me to include a confining; and Selwyn uses it not 
to mean merely preventing a person passing along. Upon the whole, 
I am of opinion the only imprisonment proved is that which occurred 
when the plaintiff was taken into custody, after he assaulted the de- 
fendant, and that the second plea was made out. I think the rule 
for a new trial, therefore, should be made absolute. 


Lorp Denman. I am extremely sorry to find I differ from my 
learned brothers. We have hada great deal of communication to- 
gether, both by talking and by writing, and I really cannot find it pos- 
sible for me to give up the opinion which I entertained in the first 
instance. I find it rather difficult to separate the notion of extortion 
and illegality from the question of imprisonment; and I think it possible 
my mind may have been impressed, in the first instance, in some 
way, so as not to have been led to a proper view of the case. I 
really cannot doubt that I am wrong, and that my learned brothers 
are right; but on such a question as this, 1 feel bound to express the 
opinion I entertain, It really seems to me,I confess, from the very 
language used by my learned brothers, and from the facts which are 
found in the case, that the imprisonment was made out in this case 
by the evidence, which was perfectly clear and satisfactory. It may 
be that an impression was made on my mind, by a circumstance 
which I always look at with very great disapprobation. The Ham- 
mersmith Bridge Company thought proper to raise money by obstruct- 
ing the public footway, and the plaintiff chose to exercise his right 
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over that footway; they thought proper to employ policemen to 
effect their object, so giving an appearance of lawful authority to 
an act which I think doubly unlawful—restraining the liberty of the 
subject, and extorling money. The party in question endeavored to 
get into the enclosure, which he had a right to do, on either side of 
the road; and they endeavored to pull him back, by forcibly assault- 
ing him; and the moment he got into it, they stationed two police- 
men with direct information to tell him that he should move only in 
one direction, It appears to me that if he had moved in that direc- 
tion, it would have been precisely the same thing as if those two 
policemen had taken the man by the collar, and driven him on in 
that direction, telling the individual he should go there, and nowhere 
else, with a force capable of carrying into effect that which they were 
ready to act upon, under their orders: this would in truth have been 
an act of restraint of his person, and I can find no legal definition of 
false imprisonment, except unlawful restraint by force on the part of 
one subject against another. Selwyn’s definition has been stated: it 
is copied from Buller’s Nisi Prius, and it particularly shows it is not 
by any technica luse of the word ‘“imprisonment”—and I certainly 
was unaware that any boundary was necessary to constitute imprison- 
ment—that the definition is made out: but it is said, in general terms, 
and I see no reason for disputing it, that every restraint of a man’s 
liberty, under the custody of another, in the stocks, or in the street, is 
in law an imprisonment; and wherever that is done without authority, 
itis false imprisonment, for which the law gives an action, 

This language admits of very large construction, because an im- 
prisonment is complete without touching the person, and without 
locking him up in a room, and where neither party touches the other; 
and such was not only held by law imprisonment, but imprisonment 
including assault and battery. The language of Thorpe, J.,in the 
Year Book, which is quoted, is, “Imprisonment is said to be in every 
case where a man is assaulted, or is arrested by force or against his 
will, be it in a high street, ot elsewhere, though he be not imprisoned 
in a house,” &c. It seems, that even in those early times, there was 
some doubt whether an imprisonment itself be technically within par- 
ticular walls; but even then it was discovered that the restraint upon 
a man’s liberty by force, was the only reasonable definition that can 
be given of an imprisonment at all. It is said that he was at liberty 
to go in some other direction. I do not know that he was so at liberty. 
If aman deprives me of my freedom, and does not give mea free 
passage through my own house, how can I tell he would not prevent 
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when I offer to exercise the right which he for a moment pro- 
mises to permit me to exercise? It appears to me a matter of per- 
fect indifference, provided the restraint on my person is in the first 
instance made out. What does it signify to me if lam told to go, 
but not to exercise my right to go in a particular direction? What 
is it to me to be told I may go another way? He may allow me to do 
every thing else in the world, yet if he by direct threat of force to be 
immediately exercised, prevent me doing that which I have a right 
to do, it seems to me that is in itself direct force; and I can view 
itin no other light. I may be locked up ina room and told, “ although 
I prevent you going out of the door, you are quite free to go out of 
the window.” That is doing me a wrong, and it is a wrong without 
total obstruction, yet it is a wrong by preventing my exercise of per- 
sonal liberty. J am told I may have an action on the case forit. [ 
cannot conceive it should be necessary to make a new writ for such 
an action on the case., Suppose thisman prevents me going where 
I have a right to go, am I to sue per quod for an obstruction of my 
right of way only,and for that reason am I to show a special damage 
as the ground of action? I think the answer would be, “you shall 
not have an action on the case—you shall not ground your right 
upon the special damage, because you may show that by the de- 
tention of your person, the injury has arisen, and therefore for that 
detention you shall have an action of trespass, assault and false im- 
prisonment, and not an action on the case, which implies some law- 
ful proceeding, producing unlawfully an injury tome.” I think that 
all here was unlawful as well as continuous. I think that the object 
of detaining and preventing the plaintiff from exercising his right was 
clearly proved from the first, and it was proved that the attempt to 
prevent his getting into the enclosure was continued from the mo- 
ment when he actually left his place by the actual force of the po- 
licemen, who were there for that purpose. The imprisonment, such 
as it was, he endeavored to relieve himself from, and he was taken 
to the station house, and confined there the whole of the night. This 
circumstance appears to me a most outrageous violation of the liberty 
of the subject, for which-I think the proper remedy was the present, 
and that the defendant had not a right to treat him as a criminal for 
exercising his personal freedom. On the other hand, I cannot but 
feel very sorry we have not been able to come to a different view of 
this case. I am sure we are all extremely desirous to agree where it 
is possible, and we are all sensible of the great value of unanimity in 
judicial decisions, because it is impossible for differences to take place 
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without undermining in some degree the authority of judicial (deci- 
sions. I have certainly in many instances not only been perfectly 
convinced by reasoning, but have been ready to admit myself wrong 
in my first impression. I have often sacrificed my own opinion to 
those opinions which I think better, and which I consider authorities 
on points which I have no right to judge upon, or upon which I 
have less right to judge than others; but in this case it scems to me 
we are quite upon first principles, or rather, I should almost say, upon 
the understanding of simple and distinct legal language; and I think 
that every unlawful restraint of the person of a man by direct force, 
is an imprisonment. I therefore think the rule should be discharged; 
but as the rest of the Court are of a different opinion, it must be 
made absolute. — 
Rule absolute. 





Wintiam McKinney, Piaintirr in Error, v. THe Prope oF THE 
Srate or Inuiots, DerenpANTs in Error. 


Error to Rock Island. 


[RerorTeD By CHaRLEs GILMAN. | 


In a criminal case, after the caption, stating the time and place of holding the Court, 
the record should consist of the indictment, properly endorsed, as found by the 
grand jury; the arraignment of the accused, and his plea; the empanneling of the 
traverse jury, their verdict, and the judgment of the Court, This, in general, isall 
that the record need state. If, during the progress of the prosecution, motions are 
made and overruled, the facts can be preserved by a special entry on the record, or 
by bills of exceptions. In one or the other of these ways, it is necessary to preserve 
every fact that the prisoner may deem essential to his rights, and a fair and regu- 
lar trial. 


If the names of the witnesses, on whose evidence an indictment is found, are not 
endorsed thereon, it is an irregularity which can be corrected by moving the Court 
to quash the indictment. If the motion isrefused, the fact may be preserved by a 
bill of exceptions. Ifthe fact do not appear in the bill of exceptions, the Court 
will presume that the witnesses’ names were properly endorsed. 


A prisoner, when called upon to plead to an indictment, may demand a copy of the 
indictment, &c,, before he can be compelled to plead; and if the Court should 
refuse the request, it would be error, and the fact should be preserved in a bill of 
exceptiens. Butif the prisoner plead and go to trial without objection, he waives 
his right. 
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A prisoner may demand a panel of the jury, and if he object to being tried until 
the panel is furnished him, and the Court refuse it, itis error, and the fact should 
be preserved in a bill of exceptions. 

A prisoner cannot complain of the appointment of a special term of Court, and of a 
continuance of his case from that term overa regular term, when he is not injured 
thereby. 

The law presumes, until the contrary is shown, that the Court performs its duty; and 
it does not follow, because the record is silent upon a point, not necessary to be 
stated therein, that the Court neglected its duty. Therefore, where a record was 
silent as to the disposition of the jury, at an adjournment of Court, and when 
they retired to consider of their verdict, it was not to be presumed that the Court 
neglected so important a duty as that of placing the jury in charge ofa sworn 
officer. 

The law in capital cases undoubtedly is, that from the commencement of the trial 
until the rendition of the verdict, the jury, during all the adjournments of the 
Courts, should be placed in charge of a sworn officer, unless it is otherwise ordered 
by the Court, by the consent of the accused and the Attorney for the People. 
In civil cases, and in cases of misdemeanor, the rule is different, and the Court may 
exercise a discretion as to the proper disposition of the jury during the progress 
of the trial. 

If a jury, in a capital case, separate without the consent of the prisoner, the Court 
should, on the fact being established, set aside the verdict, and grant a new trial, 
unless such separation was the result of misapprehension, accident, or mistake on 
the part of the jury, and under circumstances showing that such separation could 
by no possibility have resulted to the prejudice of the prisoner. 

The common law recognizes any mode of swearing a witness, that the witness be- 
lieves to be binding on his conscience. An oath administered by holding up the 
hand, although the gospels were not presented to the witness, and he did not de- 
clare that he had conscientious scruples against being swom on the gospels, no 
objection being made by the prisoner, at the time, was held legal and valid. 


Invicrment for murder against the plaintiff in Error and others, 
in the Rock Island Circuit Court, tried at the May term, 1845, the 
Hon. Tuomas C, Browne presiding. The various proceedings in 
the cause are fully stated in the Opinion of the Court. _ 

C. Girman and J. B. Weuts appeared in behalf of the plaintiff in 
Error, in this Court, and relied, for a reversal of the Judgment of the 
Court below, upon the following points and authorities: 


I. The requirements of the statute, in reference to the preliminary 
proceedings in the Court below, were not complied with, 

1. The record does not show that the names of the witness or wit- — 
nesses, upon whose testimony the indictment was found, were endorsed 
thereon. On this point, the statute is imperative. R. L. 379, § 3. 

2. It does not show that the prisoner, previous to his arraignment, 
was furnished with a copy of the indictment, and a list of the jurors 
and witnesses. On this point the statute is equally imperative. R. L. 
212, § 170; 1b. 379, § 3; Gardner v. The People, 3 Scam. 89. 
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3. The cause was continued from the September special term ever 
the regular October term, without any order of continuance at the 
latter term, or taking any notice of it whatever. It is submitted 
whether this did not operate as a discontinuance. 1 Bouvier’s Law 
Dic. 328; 1 Tomlin’s do. 408, 559; 1 Chitty’s Crim. Law, 363, top 
paging, 643 marginal. 

4. The appointment of the September special term was unauthor- 
ized by law. 

II. The proceedings, after the trial was commenced, were irregular 
and illegal. 

I. After a portion of the evidence had been heard, the Court im- 
properly took a recess until the next morning, without making any 
order in relation to, or disposition of the jury. R. L. 213, §§ 178, 
179; 3 Thomas’ Coke, 392; The People v. Meany, 4 Johns. 294; NVo- 
maque Vv. The People, Bre. 11, and cases cited in the note; The People v. 
Scates, 3 Scam. 352; Jones v. The State, 2 Blackf. 479; Van Doren v. 
Walker, 2 Caines, 373; Fink v. Hall, 8 Johns. 437; Beekman v. 
Wright, 11 do. 442; The People v. Douglass, 4 Cowen, 26; State v. 
Prescott, 7 N. Hamp. 287, and the numerous cases there cited, and ably 
commented on; The King v. Stone, 6 T. R. 531. 

2. When the jury retired to consider of their verdict, it does not 
appear from the record, (and therefore not to be presumed,) that they 
were placed in the charge of a sworn officer, as required by statute. 
R. L. 213, § 179. 

3. The oaths administered to the jurors and witnesses in this cause, 
were not administered as required by the statutory or common law. 
The general rule of law is, that an oath shall be taken by laying 
the hand upon and kissing the gospels. Every departure from this 
general rule constitutes an exception to it, and has been provided for 
legislative enactment, in order to accommodate the conscientious scru- 
ples of the person taking the oath. The history of judicial oaths, 
from the earliest period, fully sustains this position. Our own statute, 
which is our rule, recognizes this doctrine by its peculiar phraseology, 
and is simply in affirmance of the common law. Its language is, 
‘conscientious scruples about the present mode of administering 
oaths, by laying the hand on and kissing the gospels.” The word 
“ present,’ as here used, is synonymous with “usual.” The person 
must, in the language of the statute, “declare that he or she has 
conscientious scruples,” &c., or the oath should be administered 
in the “ present mode.” The law on this subject, from the earliest 
period, will be found on reference to the following authorities: Puf- 
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fendorf, (folio edition.) 338, Book 1. ch. 2,§4; Archbold’s Crim. Pl. 
146; Roscoe’s Crim. Ev. 119; 2 Phil. Ev. (Cowen & Hill’s edit.) 63; 
1 Starkie’s do. 23; 1 Greenl. do. § 371; 1 Chitty’s Crim. Law, 552; R. 
L. 472; Commonwealth v. Buzzell, 16 Pick. 157. 

III. The remaining objections are general, and grow out of the 
preceding. 


J. A. McDoveat1, Attorney General, for the people, in reply: 

The Court will presume that the prisoner was furnished with a 
copy of the indictment, &c., previous to his arraignment, the record 
showing that a copy was furnished. 

There was no irregularity in continuing the cause over the regular 
term: the English rule is not in force in this State. 

If there was any irregularity in administering the oaths, which we 
do not admit, objection should have been made by the counsel on the 
trial below. It is now too late to urge it. Gill v. Caldwell, Bre. 28; 
Cady v. Norton, 14 Pick. 236. 

The general presumption of law is, that Courts do their duty; were 
it otherwise, there would be no safety in judicial proceedings, The 
rule applies in the present case. Until the contrary is shown, this 
Court will presume that the Court below made the proper disposition 
in relation to the jury, both at the time a recess was taken, and 
when they retired to consider of their verdict. It is not necessary 
that these facts should appear of record. Again, admitting that the 
Court did not so dispose of the jury, it is incumbent upon the prisoner 
to show that harm has been done, before this Court will disturb the 
verdict. These objections, too, should have been made at the trial: 
they cannot now be urged. 

The cases cited from the New York Reports, were determined on 
applications for a new trial. The case in Indiana, so strongly relied on 
by the counsel for the prisoner, was based upon,those decisions, which 
were made in civil cases and dependent upon statutory regulations. 
The causes originated in their inferior Courts, where no presumptions 
are indulged in favor of correct proceeding. The statute is the char- 
ter of their authority, and it must appear affirmatively that its require- 
ments have been complied with. The Court is not required to see 
that every fact in the progress of the trial is recited upon the record. 
The presumption of law is, that every act, necessary and proper to be 
done, was done. 


J. B. Wetts, for the plaintiff in Error, in conclusion: 
The first and second errors assigned, are fatal. The framers of 
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the statute had in view the necessity of the case. The prisoner 
should know who are his accusers, and the nature of the charge 
against him, before he is required to plead. These are his rights, 
and he cannot be presumed, in either case, to have waived them: on 
the contrary, he is presumed to be standing in all his rights. 

As to the third error. The proceedings of the Court below ope- 
rated as a discontinuance. Suchis the current of English authority; 
and no attempt has been made to show it inapplicable to the judicial 
proceedings in this country. 

The Court erred in appointing a special term at a special term. 
There is no warrant in the statute for such a proceeding, except un- 
der peculiar circumstances, which did not exist in this case. 

The objections made under the fifth aud sixth assignments of Error, 
are insuperable. The law, as laid down in Indiana, is the only safe 
and correct rule. However much may be presumed in favor of Courts 
in civil cases, the same presumption cannot’ be indalged in criminal. 
The case in 2 Blackf. is precisely in point, and should be decisive 
of this cause. 

The counsel for the People contends, that objections to the mode 
of swearing the jurors and witnesses, should have been made by the 
prisoner at the trial. The prisoner surely had no control over this 
matter. The same may be said in regard to other points, which, 
he contends, should have then been made. 

According to the authority of the case in the Term Reports, it 
should appear of record that the Court made the proper disposition 
of the jury, and the particular form of the entry is there given. 

Where a motion for a new trial, and in arrest of judgment, has 
been made in the Court below, in the Supreme Court the whole 
record is thrown open to exception; and whatever appears on its face 
to have been irregular, may here be taken advantage of. 


The Opinion of the Court was delivered by 

Locxwoop, J.* At the October term of the Rock Island Circuit 
Court, in the year 1843, William McKinney was jointly indicted with 
George Blaylock and Isaac McKinney, for the murder of Edmund 
A. Philleo, and the indictment was endorsed “ a true bill,” and signed 
by the foreman, which, as far as the record shows, was the only en- 
dorsement thereon. A motion was made to quash the indictment, 





*Youne, J., having refused an ——— for a writ of error and supersedeas, de- 
clined hearing the argument, or ta 
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but it does not appear that any reasons were filed, or that any dispo- 
sition was made of the motion. ‘The defendants were arraigned, and 
furnished with a copy of the indictment, and a list of the jurors and 
witnesses, and pleaded “ not guilty,” and at the same term a jury was 
impaneled, but could not agree on a verdict; and they were dis- 
charged by the consent of the prisoners and the attorney for the 
People. The cause was then continued to the May term, 1844, 
when another trial was had, but the jury could not agree, and they 
were again discharged by the like consent. The cause was then con- 
tinued to a special term of said Court, appointed to be held on the 
second Monday of July, 1844. At this term no jury could be ob- 
tained, and the cause was again continued to a second special term, 
ordered to be held on the fifth Monday of September, 1844. At the 
September special term aforesaid, the prisoners filed their affidavit for 
a continuance to the May term, 1845, and the Court granted the 
same, and ordered the cause to be continued to that term. 

At the May term, 1845, a jury was impanneled for the trial of 
William M’Kinney alone, and after hearing a portion of the evidence, 
the Court took a recess until the next morning, when the prisoner 
being again brought into Court, the remainder of the evidence and 
arguments of counsel were heard, and the cause was submitted to the 
jury, who retired to consider of their verdict, and afterwards returned 
into Court with a verdict of “ guilty” against the prisoner, William 
McKinney. ‘The prisoner then entered a motion in arrest of judg- 
ment, and for a new trial, which motions were overruled, and sen- 
tence of death pronounced on the prisoner. 

The following Bill of Exceptions appears in the record, to wit : 
«‘ Be it remembered, that on the trial of this cause, and after the jury 
had returned into Court with their verdict, the defendant moved the 
Court in arrest of judgment and for a new trial, upon the following 
grounds, to wit: Ist. It appears by the record in this cause, that a 
special term was appointed for the trial of this cause, which said 
special term was holden on the Monday of , 1844: that 
this cause was continued from the said special term to this present 
term of said Court, a regular term of said Court having intervened 
between said special term and this present term, to wit, on the first 
Monday of October, 1844, at which said regular term no order or 
continuance was entered in this cause. 2d. That the indictment is 
defective and insufficient. And for a new trial, the defendant shows 
the following grounds: Ist. That it appears from the affidavit herein 
filed, that the oaths administered to the jurors and witnesses were not 














McKinney v. Illinois. 497 


administered in conformity with the laws of this State. 2d. That 
the verdict is contrary to law and evidence. And also filed the affi- 
davit of Joseph Conway, which is in these words: “ The People of 
the State of Illinois against William M’Kinney, impleaded with 
George Blaylock and Isaac M’Kinney. May term of the Rock 
Island Circuit Court, A. D. 1845. Joseph Conway, being duly sworn, 
deposes and says, that on the trial of the above entitled cause, he was 
and acted as Clerk of said Court; that he swore a majority of all the 
jurors and witnesses sworn on the trial; that none of said jurors or 
witnesses were sworn by this deponent, by laying the hand on and 
kissing the gospels, and that the gospels were not presented to any one 
of said jurors or witnesses by this deponent; nor did any of them de- 
clare that they had conscientious scruples about that mode of adminis- 
tering oaths, but that most of said witnesses and of said jurors were 
sworn by the uplifted hand without their request, or making objection 
to swearing on the gospel. Joseph Conway. Sworn and subscribed 
before me, this 30th May, 1845, Thomas CU. Browne, Judge,” &c.— 
“And after argument and mature deliberation had, the Court over-ruled 
both said motions, and rendered judgment against defendant; where- 
upon the defendant by his counsel, excepts and prays this, his bill of 
exceptions, may be signed, sealed and made a part of the record in 
this cause, which is done. Thomas C. Browne. ([Seal.]” 

The following errors have been assigned, to wit: 1. That it does 
not appear from the record in this cause, that the names of the wit- 
ness or witnesses, upon whose evidence the indictment was found, 
were indorsed thereon. 

2. That it does not appear from the record, that the defendant, 
previous to his arraignment, was furnished with a copy of the indict- 
ment and a list of the jurors and witnesses. 

3. That the cause was continued from the September special term 
over the regular October term, without any order being entered there- 
on at said intervening term. 

4. The Court erred in appointing said September term. 

5. That, after the trial of the cause had been commenced, and a 
portion of the evidence had been heard, the Court took a recess until 
the next morning, without making any order in relation to the jury. 

6. That it does not appear from the record, that when the jury 
retired to consider of their verdict, they were placed in charge of a 
sworn officer according to the provisions of the statute in such case 
made and provided. 

Vor. III.—No. 11. 63 
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7. That the oaths administered to the jurors and witnesses in this 
cause, were not administered according to law. 

8. The Court erred in overruling the defendant’s motion in arrest 
of judgment, and for a new trial. 

9. The Court erred in rendering a judgment against the defendant. 

On the argument of this cause, numerous authorities, both English 
and American, were cited to sustain the assignment of errors. Be- 
fore entering, however, upon the discussion of the various errors relied 
on to reverse the judgment rendered against the prisoner, it may not 
be amiss to take a cursory review of the laws of England and of this 
State,in relation to their respective criminal codes. The extreme 
technicality of the English Courts, in the administration of their crimi- 
nal laws, would, to the superficial observer, have the appearance, 
that their Courts were governed by a desire that criminals should 
escape the punishment due to their crimes, than that public justice 
should be promoted, and the guilty be brought to merited punishment. 
Before coming to such a conclusion, a brief notice of the English 
criminal code will place the English Courts in an attitude to deserve 
approbation rather than censure. The English criminal laws may 
truly be characterized as written in blood. When Blackstone wrote 
his Commentaries, there were one hundred and sixty different kinds 
of felonies, for the commission of which the offenders expiated their 
crimes on the gallows. Stealing the value of one shilling was a capi- 
tal offence. When the individual aecused of a capital crime was 
arrested, he was, after examination and conviction by a justice of the 
peace, immured in a dungeon, and there remained, cut off from free 
intercourse with his friends, till brought into Court for arraignment 
and trial. On his trial for any of the numerous offences denominated 
felony, he was not allowed the aid of counsel in his defence. He 
was not even allowed witnesses to prove his innocence. And when, 
in process of time, the Courts permitted witnesses to be heard on the 
part of the accused, yet they were not sworn, and the consequence 
was, that their evidence was not considered by the jury as entitled to 
as much credence as the witnesses on the part of the government.— 
The prisoner had no right to object to the inhabitants of the county 
where the crime was committed, however much they might be preju- 
diced against him, nor could he make any objection to the judge.— 
In some cases, if the prisoner refused to plead, his obstinacy was con- 
strued into a confession of guilt, and he was condemned and executed, 
&c. In other cases, although no sentence of guilt was pronounced 
against him, yet he was condemned to the horrible death of peine 
forte et dure. 
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Because the prisoner was not allowed counsel in his defence, the 
Courts early adopted the maxim, that the judge was counsel for the 
prisoner. Humane judges finding themselves thus called on to ad- 
minister laws so reckless of human life, and that made so little provis- 
ion for a fair trial, naturally caught at trifles to save the life of the 
prisoner. Jn favorem vite was the cause assigned for many technical 
rules, that but for the extreme inhumanity of their laws, and the help- 
less condition of the prisoner, would be a disgrace to an enlightened 
administration of justice. It is but just to add, that England has, 
within the last few years, greatly ameliorated her criminal code.— 
How stands the case in this State? By our constitution, the accused 
is entitled to be heard by himself and his counsel; to demand the na- 
ture and cause of the accusation against him; to mcet the witnesses 
face to face; to have compulsory process to compel the attendance of 
witnesses in his favor. He is also entitled to a speedy public trial by 
an impartial jury of the vicinage, and cannot be compelled to give 
evidence against himself. By our statute he may procure a change 
of venue, if he fears that the inhabitants of the County where the 
offence is alleged to have been committed, are prejudiced against 
him, and he may also object to the Judge, for the same reason. By 
our criminal code, the accused is not permitted to plead “ guilty,” 
until the Judge has fully explained to him the consequences of such a 
plea, and when the prisoner refuses to plead, the law mercifully di- 
rects that a plea of “not guilty,” shall be entered, and he can 
only be convicted by proving his guilt in the same manner, as if he 
had pleaded “ not guilty.” If the prisoner is either unable or unwil- 
ling to employ counsel, the Courts immediately assign him counsel. 

From this hasty comparison between the systems of criminal juris- 
prudence that prevail in England and in this State, it is sufficiently 
apparent, that persons charged with heinous crimes in the Courts of 
this State, occupy a very different situation from the prisoner in an 
English court. Here, the accused, so far as the means of defending 
himself are concerned, is placed on a perfect equality with the prose- 
cution ; and there consequently can be no reason for adopting many 
of the technical rules that have prevailed in England, arising out of 
the sanguinary character of their laws and the helpless condition of 
the prisoner. It is a well settled maxim of the Common Law, that 
where the reason of a law ceases to exist, that the law itself ceases 
with the reason. Courts in the United States, without giving sufficient 
attention to this excellent maxim of the Common Law, have in too 
many instances, as I conceive, blindly adopted many of the technical 
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rules of the English courts, without considering the reasons for their 
adoption, and how inapplicable they are in administering laws framed 
in a spirit of humanity, and furnishing every aid to the prisoner to 
secure a fair and impartial trial. The criminal code of this State is 
not only framed in a very different spirit from that of England, but 
throughout its various provisions, it graduates punishment to the na- 
ture, aggravation, and turpitude of the offence. There are but two 
crimes that are made capital by our law. These are treason and 
wilful murder. The life of the accused is never taken, unless it clearly 
appears that he has wilfully and maliciously deprived a human being 
of life, or has been guilty of a crime, that in its consequences tends, 
not only to the destruction of the government, but to cause blood to 
flow in torrents, 

A system of criminal law thus framed ought to be administered in 
such a manner as to be a shield to protect the innocent, and a sword 
to punish the guilty. ‘These objects should be the polar star of the 
judge. Our legislature in the criminal code have set the example of 
dispensing with many of the technicalities that have prevailed in the 
English Courts, and this Court has for several years followed the 
example. 

Keeping in view these principles, I will now proceed to inquire, 
whether the prisoner has had a fair trial, according to the well estab- 
lished principles of the common law regulating criminal trials gene- 
rally, but divested of such technicalities as evidently had their origin 
in the sanguinary nature of the English laws, and the unprotected 
condition of the prisoner. 

Under the first assignment of error, it becomes important to inquire 
what the record shall contain, in order to show sufficient matter to 
support the judgment of the Court below. Records from the Circuit 
Court frequently contain statements that are clearly irrelevant, and 
which do not necessarily constitute any part of a record correctly 
made out, In a criminal case, after the caption stating the time and 
place of holding the Court, the record should consist of the indict- 
ment properly indorsed, as found by the grand jury; the arraignment 
of the accused, his plea, the impaneling of the traverse jury, their 
verdict, and the judgment of the Court. This, in general, is all that 
the record need state. If, during the progress of the prosecution, 
motions are made and overruled, the facts can be preserved by a 
special entry on the record, or by bills of exceptions. In one or the 
other of these ways, it is necessary to preserve every fact that the 
prisoner may deem essential to his rights, and a fair and regular trial. 
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From this exposition of what should compose the record in a crimi- 
nal case, the names of the witnesses indorsed on the back of the 
indictment would not appear in the record. This Court decided, in 
the case of Gardner v. The People, 3 Scam. 85, that “ it seldom or ever 
happens that the names of the foreman and witnesses are copied into 
the record, nor does the statute require it; all that is necessary to ap- 
pear on the record is, that the grand jury returned the indictment in 
open Court, a ‘true bill? The indictment in this cause, having 
been received by the Circuit Court of Scott County, and entered of 
record as a true bill, and neither the prisoner nor his counsel making 
any objections at_that or at any other time during the progress of the 
trial, we feel constrained, in the absence of all evidence to the con- 
trary, to give full faith and credit to the record.” If the witnesses’ 
names, on whose evidence the indictment was found, were not endors- 
ed on the back thereof, this omission would have been an irregularity 
which could have been corrected by moving the Court to quash the 
indictment; and if the motion had been refused, the fact should have 
been preserved by a bill of exceptions, As it does not appear from 
the record but that the names of the witnesses were endorsed on the 
indictment, we are bound to presume that they were. And, at most, 
the omission would only have amounted to an irregularity, which was 
waived by the prisoner’s pleading without objection. 

The second assignment of error is equally untenable. The 180th 
section of the Criminal Code requires that “every person charged 
with treason, murder, and other felonious crimes, shall be furnished 
previous to his arraignment, with a copy of the indictment and a list 
of the witnesses and jurors.” When a prisoner, or a defendant in an 
indictment, is called to plead, he may, under this provision of the 
statute, demand a copy of the indictment, &c., before he can be com- 
pelled to plead; and if the Court should refuse this request, upon pre- 
serving the fact, it would undoubtedly be error. If, however, the 
prisoner plead, and goes to trial without objection, he waives his 
right. In this case, however, this assignment is not sustained by the 
record. The record distinctly states, that the defendants were fur- 
nished with a copy of the indictment and a list of the jurors and wit- 
nesses, before the first trial, and it was not incumbent on the prosecu- 
tion to furnish them again at the subsequent trials. All that the party 
would have been entitled to demand on the trial, at which his convic- 
tion took place, was a pannel of the jury. Had the prisoner objected 
to being tried until the pannel was furnished him, and the Court had 
refused it, such refusal would have been error. 
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The third and fourth assignments of error are also untenable. At 
the special September term, no action was had that was prejudicial to 
the prisoner. Its appointment, therefore, did not injure him. The 
continuance of the case from that time over a regular term, was on 
the affidavit of the prisoner, and at his request, and must be presumed 
was for his benefit. He, therefore, cannot complain. 

The fifth assignment is based upon the supposition that every thing 
done by the Court during the progress of the trial, should be stated in 
the record. Nothing is more important in the prosecution of a crim- 
inal case, than that the witnesses against the prisoner should appear 
in open Court, be sworn in the presence of the prisoner, and sub- 
jected to his cross examination. Yet these facts are never stated on 
the record. It never appears from the record, that any witnesses 
were sworn at all. The law presumes, until the contrary appears, that 
the Court performed its duty. It then by no means follows, because 
the record is silent as to the disposition of the jury, that the Judge 
neglected so important a duty as to keep that jury charged with the 
life of the prisoner, from all extraneous influences. The law in capi- 
tal cases undoubtedly is, that from the commencement of the trial 
until the rendition of the verdict, the jury, during all the adjourn- 
ments of the Courts, should be placed in charge of an officer, unless 
it is otherwise ordered by the Court, by the consent of the accused 
and the Attorney for the People. In civil cases and in cases of mis- 
demeanor, the rule is different, and the Court may exercise a discre- 
tion, as to the proper disposition of the jury during the progress of 
the trial. In this case, if the jury did separate without the consent of 
the prisoner, it was an irregularity, and the court below would, upon 
the fact being established, have been bound to set aside the verdict 
and grant a new trial, unless such separation was the result of misap- 
prehension, accident, or mistake on the part of the jury, and under 
circumstances to show that such separation could by no possibility 
have resulted to the prejudice of the prisoner. The prisoner was in 
court with his counsel, and if the Court had permitted the jury to 
disperse without the consent of the prisoner, such fact being estab- 
lished by a bill of exceptions, would have been sufficient ground to 
reverse the judgment. As it is, this court is bound to infer either that 
the Court directed the jury to be kept together, or, if they dispersed, 
that it was by consent. 

The sixth assignment of error is in character similar to the fifth. 
It was not necessary that the record should show that an officer was 
sworn to take charge of the jury. It was the duty of the Court to 
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have sent a sworn officer with the jury, and if this duty was neglected, 
such fact should appear from a bill of exceptions. 

The seventh assignment of error, is, “ that the oaths administered 
io the jurors and wilnesses, were not administered according to law.” 
The statute relative to oaths declares, “that whenever any person 
shall be required to take an oath, on any lawful occasion, and such 
person shall declare that he has conscientious scruples about the 
present mode of administering oaths, by laying his hand on and kissing 
the gospels, it shall be lawful for any person empowered to adminis- 
ter the oath, to administer it in the following form, to wit: the person 
swearing shall, with bis hand uplifted, swear by the ever-living God; 
and shall not be compelled to lay the hand on or kiss the gospels. 
And oaths so administered, shalt be equally effectual, and subject 
such person to the like pains and penalties for wilful and corrupt per- 
jury, as oaths administered in the usual form.” 

The common law recognizes any mode of swearing a witness, that 
the witness believes to be binding on his conscience. The law, in 
requiring a witness to be sworn, has a two-fold object in view. The 
first and principal design is, by affeeting the conscience of the witness, 
to compel him to speak the truth. And, secondly, if he wilfully falsi- 
fies the truth, that he may be punished for his perjury. Both of these 
objects have been secured by the oaths administered to the jurors and 
witnesses, The question whether an oath administered in the man- 
ner specified in the bill of exceptions taken in this case, was legal, 
arose in the case of Gill v. Caldwell, Bre. 28. In that case, this court 
held, “ that the man who swears by an uplifted hand, elects to do so, 
and the ceremony of refusing to swear upon the testament, or in the 
usual form, is perfectly idle.” The Court also decided in that case, 
that the oath administered by holding up the hand, although no testa- 
ment was furnished, and the witness did not declare that he had con- 
scientious scruples against being sworn on the gospels, was valid and 
legal. But admitting it was irregular to swear the jury and witnesses 
in the mode stated in the bill of exceptions, still the swearing took 
place in the presence of the prisoner and his counsel, and they should 
have objected to it at the time. Having stood by and making no 
objection, it was too late to object after the verdict. 

The eighth error is, that the Court erred in overruling the defend- 
ant’s motion in arrest of judgment and for a new trial. The question 
arising under the motion in arrest of judgment, is disposed of under 
the third _and fourth assignments of error, and the question, whether 
the Court below ought to have granted a new trial, is disposed of 
under the seventh assignment. 
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The ninth assignment of error is a general one, that the Court 
erred in rendering a judgment against the defendant, This assign- 
ment requires no remark other than, if the special errors assigned do 
not show sufficient reasons for the reversal of the judgment, the judg- 
ment below is necessarily affirmed. 

Upon the whole we are of opinion, that it does not appear from the 
record in this case, that any such errors exist in it, as will justify this 
Court in reversing the judgment below. 

In arriving at this conclusion, we are aware that there is a decision 
in 2 Blackf. 478, that conflicts with some of the views that have been 
expressed in this opinion. In that case, the Supreme Court of Indi- 
ana held, that where “the record stated that the Court adjourned 
from Wednesday until Thursday, but the record was silent as to what 
was done with the jury,” that this omission was error, and the Court 
refused to presume, that the jury were ordered in charge of an officer. 
We do not disagree with the Supreme Court of Indiana, that it was 
necessary in the absence of consent on the part of the prisoner, that 
the jury should have been kept together in the charge of an officer of 
the Court; but we believe, that as the prisoner was in Court, in per- 
son and by his counsel, that it was his duty to object to the dispersion 
of the jury, if indeed they did disperse; and that in the absence of 
all proof to the contrary, we will presume that the Court below per- 
formed so obvious a duty. A prisoner on trial, under our laws, has no 
right to stand by and suffer irregular proceedings to take place, and 
then ask to have the proceedings reversed on error, on account of 
such irregularities. ‘The law, by furnishing him with counsel to de- 
fend him, has placed him on the same platform with all other defend- 
ants, and if he neglects in proper time to insist on his rights, he 
waives them. 

In most of the other American cases referred to on the argument, 
the application to correct the irregularities complained of, was made 
to the appropriate Court for a new trial, and were not cases in error; 
consequently, the positions that we have laid down in this opinion do 
not necessarily conflict with them. 

The judgment below is affirmed with costs, and the Court order 
that the prisoner shall be executed on the thirty-first day of Decem- 
ber, 1846, between the hours of ten and four of that day, and that 
this sentence shall be executed by the Sheriff of Rock Island county. 

There are some peculiar circumstances in this case which induce 
the Court to postpone the execution to so distant a period. 


Notse.—Soon after the adjournment of the Court, the plaintiff in error received-a 
full pardon from the Executive. 





Fleming Circuit Court, Kentucky, October Term, 1846. 


Smon T. Dupiey’s Apm’rs. v. Joserpu DupLEy AND OTHERS. 


[Rerortep By F. T. Horp.] 


Held, that if one surety by his vigilance obtains a partial indemnity, and he seeks no 
contribution from his co-surety, he shall-be protected in the partial indemnity thus 
obtained. 


By Trae Court: Farrar, J. This was a suit in chancery institu- 
ted by Simon T. Dudley’s Administrators, to enforce a lien for the 
balance of the purchase money due for the land on which Joseph 
Dudley resided, and to foreclose the mortgage of Laken D. Stockton, 
the security of Joseph Dudley, for moneys he had paid as his security. 
There was a decree, and sale of the tract of land for the sum of 
$2,850, which, after paying the balance of the purchase money, left 
Stockton, the security of Dudley, the sum of $2,398 53 cents. At 
this stage of the case, Henry Bruce came into the case by petition, 
and was made a party, by which it appears, that he and Stockton 
were jointly the securities of Dudley for the sum of $5,890, which 
they had to pay, owing to the failure of Dudley. The petition also 
states that Dudley made the mortgage to indemnify and to save him, 
Stockton, harmless in his securityship for Dudley. ‘These are sub- 
stantially the allegations of the petition and cross bill. Stockton 
shows by the mortgage, that he was the security of Dudley in several 
large debts in addition to those in which he was jointly liable with 
Bruce, and had paid the sum of $1,762 38 cents on those liabilities, 
It appears that Bruce and Stockton paid the debts for which they 
were liable in equal proportions, without any contract as to contribu- 
tion; that Stockton took the mortgage for his own indemnity without 
fraud, and not for the benefit of Bruce. Under this statement of the 
case the question arises as to Bruce’s right to contribution out of this 
fund, made by Stockton under this mortgage. It appears perfectly 
clear, that Stockton is entitled to the indemnity thus procured by his 
individual exertions to the full extent of his liability, on which Bruce 
was not a joint security. And the Court is inclined to the opinion, 
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that he is entitled to the benefit of his mortgage to the full amount 
he has paid, and that Bruce can only claim the surplus, and there will 
be no surplus. 

It has been decided in this State, by numerous decisions, that a 
debtor has the right to prefer one creditor before another. And the 
Court of Appeals in the case of Coopers and others v. Martin and others, 
1 Dana, 28, have decided, that a mortgage, taken by one of several 
securities for his own indemnity, avails the other securities nothing, 
until the one indemnified is fully secured. And the Supreme Court 
of the State of North Carolina, in the case of Morrow v. Moore, 
4 Hawks’ Reports, 358, have decided that contribution among “ co-secu- 
rities was originally founded on the maxim, that equality is equity 
among those who stand in the same situation. This maxim can only 
be applied to those whose situation is equal; otherwise equality is not 
equity; and hence, if one security stipulated for a separate indemnity 
the equality of situation between him and his co-security ceases, and 
the maxim does not apply.” 

“The indemnity taken by one security can be reached by the 
other only in two cases—either when it was taken in fraud, or for the 
benefit of the other. Hence, if one security, for his own benefit fairly 
take an indemnity, he may use it until indemnified. If a surplus re- 
main, in such a case the other sureties may have the benefit of it.” 

I feel satisfied with those opinions, and the reasons given for them. 
If the vigilant surety is partially indemnified, and he seeks no contri- 
bution from his co-security, he shall be protected in the partial indem- 
nity thus acquired. But Story is referred to as opposed to this view 
of the question. Sec. 499, “ Sureties are not only entitled to contri- 
bution from each other, for moneys paid in discharge of their joint 
liabilities for the principal, but they are also entitled to the benefit of 
all sureties which have been taken by any one of them to indemnify 
himself against such liabilities.” This passage is not definite to the 
points in issue, but might mislead the reader if he had not referred to 
Theobald, and the case of Swain v. Wall, for his authority. Neither 
Theobald, nor the case of Swain v. Wall settled any such question. 
Theobald at page 196, section 283, says, that “ both at law and in 
equity, if a surety, who seeks contribution, has been reimbursed 
part of his payment, whether by the debtor, a counter-security, or 
from any source, he must deduct the sum reimbursed, and is entitled 
to contribution only on the balance.” This is in accordance with 
the case of Morrison v. Poyntz, 7 Dana, 307, but does not touch the 
question involved in this suit. And the case of Swain v. Wall, 1 Chy. 
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Rep. 149, only shows how easily the right of contribution may be 
waived, either impliedly or expressly, and settled no question where 
one of the sureties has been partially indemnified. I readily con- 
cede, that if Stockton was seeking contribution from Bruce, that he 
would have to deduct the amount he has received, but we are not 
destitute of authority that in numerous cases the defendant occupies 
the better position. If he is an heir, and has received in advance- 
ments more than he is entitled to from the estate, he is not bound to 
disgorge on the application of the other heirs; but if he seeks to 
recover an additional portion of the estate, he, upon principles of 
equity, is bound to bring his advancements into hotchpotch, before he 
can claim distribution with the other heirs. The Court of Appeals in 
the case of Barnes and others v. Wise, 3 Monroe, 170, fully sustains 
this position. “Some contracts are good in the mouth of a defendant 
as a shield and defence, and their obligation is acknowledged.— 
Whoever considers the advantage held frequently by defendants in 
chancery over complainants, must be sensible, that such contracts 
cannot be successfully attacked by the complainant, or by the de- 
fendant. To give the complainant the same advantage would in 
many cases enable him to enforce a claim against conscience.” Such 
we consider the present case. It would be against equity for Bruce 
to sleep on his part, whilst Stockton was vigilant in securing a partial 
indemnity from an insolvent principal, and then to permit him to 
come into a court of conscience and claim the one half of such indem- 
nity. Having the money in his pocket he is not bound to surrender 
nor account for it to his co-security, unless he has a surplus in his 
hands, or seeks a further contribution from such co-security. Dudley 
had other property out of which Bruce might have sought a partial, 
if not a total indemnity, and he having permitted Dudley, his son-in- 
law, to part with said property, it was his own neglect, and he cannot 
force from Stockton a division of the amount he has received. 

It is therefore considered and decreed, that Bruce’s petition and 
cross bill be dismissed, and that Stockton recover of him the costs 
expended on said cross bill. 














English Chancery: before the Lord Chancellor. Heard and determined 
5, 6,'7 March, 1846. 


Courtnay v. WILLIAMS. 
[From THE June No. or THe Law Journat Reports. | 


EXECUTOR—SET-OFF—LEGA TEE—DEBTOR—STATUTE OF LIMITA- 
TIONS. 


An executor is entitled to set off against a legacy a debt due from the legatee to the 
testator, though such debt may have been barred by the statute before the testator’s 
death. 


Tus case came before the Lord Chancellor upon appeal from the 
decision of Vice Chancellor Wigram. 


Mr. Mauris and Mr. Rupaut appeared in support of the appeal; 
and Mr. Lownpes and Mr. Guasssg, for the respondents. 


The Lorp Cuancettor.—There are two questions here,—one, a 
question of fact; the other, a question of law; and as to the question 
of fact, that divides itself into two parts, according to the argument of 
the learned counsel for the appellant. The question of fact is this— 
was this originally a gift or a loan? If it was, originally, a loan, was 
it, before the death of the testator, converted from a loan into a gift? 
Because, in either case, if it were a gift originally, or converted from 
a loan into a gift, there would be an end of this case. 

[The Chancellor proceeds to examine the testimony, and upon the 
question of fact concludes as follows. } 

I think the weight of evidence is, that these advances were made 
by way of loan, and not by way of present or gift, and I am bound, 
therefore, to consider these were loans and not gifts. This carries it 
down to the time of the death of the testator: then the question will 
immediately arise, whether or not, if this were a debt barred as to its 
recovery by the statute of limitations, it may be set off against a 
legacy. 

Now, it is quite certain that the rule of law is such as I have over 
and over again stated. The debt exists, but the remedy alone is 
barred. The debt existed in this case, but no action could be brought 
to recover the money: that is perfectly clear. The act of parliament 
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only goes to this extent: it only says that no action shall be brought 
to recover any debt after the expiration of six years fromthe time the 
debt was incurred. It does not extinguish the debt; the debt still 
continues to exist; and if there are any equitable circumstances under 
which the debt may be available to the party to whom it is due, with- 
out reference to an action, the party is entitled to the benefit of the 
debt. ° 

Now, the question is, whether that applies to a case of this descrip- 
tion. What is the case? The debt was due to the testator, and was 
a debt due at the time of his death; it was a part of the assets of the 
testator. A party holding a part of the assets of the testator claims a 
legacy. No action could be brought for that legacy. He is entitled 
to be paid that legacy out of the assets of the testator. He has a part 
of those assets in his hands. His executor, therefore, I think, is enti- 
tled to say, Pay yourself out of that portion of assets in your own 
hands. I think that is the true principle to be applied to a case of 
this description. I think it does not come within the law of sct-off._— 
Set-off applies only to the case of mutual debts. This is not the case 
of mutual debts. There is a debt due from one party—not a debt 
due from the other. The executor is in possession of assets. He is 
to distribute those assets according tq the will of the testator. Part 
of the assets are in the hands of the party who claims another portion 
of the assets. The executor says, “ You have assets sufficient to 
satisfy your demand; apply them for that purpose.” That was the 
rule laid down in a case, not indeed barred by the statute of limita- 
tions, but in a case cited at the bar, in the course of this argument; 
it was a case where the legatee was indebted for maintenance to the 
testator. The defendants’, the legatees’ demand (the Court says) is 
in respect of the testator’s assets, without which the executor is not 
liable; and it is very just and equitable for the executor to say, that 
the defendant, the legatee, has so much of the assets already in his 
own hands, and consequently is satisfied pro tanto. 

That applies directly to the present case. He has so much of the 
testator’s assets in his hands—assets that are not recoverable at law, 
because they are barred by the statute of limitations; but they are 
still assets in his hands, and let him pay himself out of those pro tanto. 

I think the decision of the Vice Chancellor was right; and though 
there has been no decision on the point, in all equitable cases where 
the debt exists, in the case of lien, the case of appropriation, and 
other cases of that description, the Court has always considered that 
the debt being a subsisting debt, the party had an equity to have 
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that debt applied, where the circumstances were such that it could 
be applied without bringing an action for the purpose of recovering 
the amount. I think the principle of those cases is directly applicable 
to the present case. I come reluctantly to that decision on the ques- 
tion of fact; because, if it had not been for the very distinct, clear, 
and as it appears to me-conclusive admission of the party himself, 
who was a party in this transaction, and when he gave his evidence 
he was giving his evidence against his own claim and his own title— 
if it had not been for that distinct admission, I certainly should have 
come to the opposite conclusion with respect to the fact as to this 
having been intended as a gift, and not as a loan. 

I think, therefore, on the whole, I must affirm the decision of the 
Vice Chancellor without costs. 





THE RIGHTS OF WAR—BLOCKADES—PRIVATEERS. 


[From tHe American Review, For Jone, 1846. j 


Tue great proportion of the active men of this day—those who do 
in effect give direction to, and exercise more or less control over our 
political course, have no personal knowledge of war, of its rights, its 
incidents, or its losses. ‘They have gone to school without any pre- 
liminary instruction, and are, therefore, likely to learn, in the rudest 
forms, the lessons of experience. 

We propose, in the very few pages which we can devote in this 
number to the subject, not to treat it at large and thoroughly, but to 
throw ovt some thoughts on the two topics specially named at the 
head of this article, blockades and privateers, or letters of marque and 
reprisal. Of each in its order. 

The right of blockade is one of the best defined, and commonest 
operations of war; the very abuse of which, by England and France, 
in the long European contests consequent upon the French revolution, 
has led to more settled and precise notions and rules concerning it, 
than might otherwise have been established. It may now be consid- 
ered as indispensable to the validity of a blockade, and to the right 
of capture for any attempted violation of it, that the squadron allotted 
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for its execution be fully competent to cut off all communication with 
the interdicted port. The blockade “ must be existent in point of 
fact, and in order to constitute that existence, there must be a power 
present to enforce it. All decrees and orders declaring extensive 
coasts and whole countries in a state of blockade, without the pres- 
ence of an adequate naval force to support it, are manifestly illegal 
and void, and have no sanction in public law.”—Kent’s Com., Lece 
VII, vol. 1, p. 144. - , 

The government of the United States have uniformly insisted that 
the blockade should be effective by the presence of a competent force 
stationed and present at or near the entrance of the port, and they 
have protested with great energy against the application of the right . 
of seizure or confiscation to ineffectual or fictitious blockades. 

These conditions, so urgently and justly pressed when we were 
neutrals, must be a law unto ourselves now that we are belligerent, 
and that we, in our turn shall resort to the instrumentality of block- 
ade, in order to distress the enemy and the sooner compel a satisfac- 
tory peace. Mexico, having no navy, cannot blockade any of our 
ports; and privateers under her flag, however numerous they may 
become, if the war should last long—although they may render the 
approach to our ports dangerous—will not venture upon the attempt 
to blockade any of them. 

Having established the conditions necessary to the lawfulness and 
validity of a blockade, the next point of inquiry is, as to what consti- 
tutes such violation of it, as will subject the vessel and cargo to cap- 
ture and condemnation. Here, too, the rules are well established. 

Every vessel approaching a blockaded port, is presumed to intend 
a violation of the blockade, and unless, either from the recent invest- 
ment of the port, or from the distance from which the vessel came, it 
should be obvious that she could not have received any notice that 
the port was blockaded, and therefore, that her voyage was innocent 
in the inception—she is liable to capture, and the proof must be on 
her to show that no violation of blockade was intended. The belli- 
gerent is bound to give the earliest notice of the establishment of a 
blockade, and notice given to the governor of a country, is considered 
as notice to all its citizens or subjects, and they cannot afterwards 
justify themselves on the score of personal ignorance. 

Vessels approaching the blockaded port before they could have 
received notice, are boarded from the squadron, and warned off by 
an endorsement on the ship’s papers. If, after such warning, any 
vessel be found hovering around the port, she becomes liable to 
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capture and condemnation. No vessel is permitted to clear for a port, 
knowing it to be blockaded, nor to call off such port with the expec- 
tation of finding the blockade raised, or the squadron possibly driven 
off its station by stress of weather; the penalty of an intended viola- 
tion of law attaches in such cases from the moment the vessel leaves 
her port, and she may be lawfully captured under such circumstances 
in mid ocean. But if a blockading squadron be chased off its station 
by a superior enemy force, the blockade is ipso facto raised, and if 
again re-established, it must be notified anew, as though it had not 
before existed; and any ships entering the port during the interval, do 
so rightfully, and without being subject to question therefor after- 
wards. 

But a neutral vessel may clear for some place in a neighboring 
country, with an ultimate destination to the blockaded port, if, on in- 
quiry at the intermediate stopping-place, it be found that the block- 


ade had ceased. 
The motive upon which blockades are founded being, thereby to 


cripple as much as possible the resources of the enemy, by cutting off 
his commerce, it applies equally to egress from, and ingress into, a 
port. Hence all right of departure of vessels with cargoes from 
blockaded ports, ceases the moment the blockade is instituted—-except 
as to such cargoes, or portions thereof, as may have been bona fide 
laden on board neutral vessels, before the institution of the blockade: 
the neutral vessels, laden in whole or in part, may depart; and the 
general practice is, that neutral vessels in the port at the time of the 
blockade, may sail thence for their own countries in ballast, but no- 
thing in the way of cargo can be put on board after the blockade is 
notified, without the risk of forfeiting the whole. 

The law respecting privateers is very unrestricted. Neither by 
the law of nations generally, nor by the law or usage of separate na- 
tions, is there any provision as to the composition of the crew. They 
may all be foreigners, and according to a decision of the Supreme 
Court of the United States in the case of the Mary and Susan, 1 Whe. 
Rep. 57,—even * alien enemies.” The only condition, so far as the 
law of nations is concerned, which distinguishes a privateer from a 
pirate, is that of sailing under a commission from some recognized 
government. ‘To be sure it is the usage of separate nations, to bind 
the owners of privateers in penal bonds for the good conduct of those 
who shall navigate their vessels; but this is a municipal regulation, 
varying in different countries, and of no common obligation. 

Prizes may be carried into neutral ports for safe keeping, but ac- 
cording to ordinary practice cannot there be sold. It is however the 
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law, both of the British Admiralty Courts and our own, that a prize 
thus situated may be tried and condemned by a court of the country 
to which the captor belongs, sitting within the country of the captor. 
This seems to be a great stretch of authority, and contrary to the 
general rule of law that in all proceedings in rem the property in 
dispute should be in the possession of the court. It is nevertheless 
the well-settled law of England and America. 

Privateers may frequent neutral ports and there refit, but cannot 
add to their force or armament. 

For any misconduct or violation of law, the officers and crews of 
privateers are not to be treated as pirates, but are to be proceeded 
against as other offenders in like circumstances, and punished by fine, 
imprisonment, or the confiscation of the vessel. 

The right to destroy prizes where the difficulties of carrying them 
in, are great, belongs alike to private and public armed ships. A 
practice, which has obtained of sharing the plunder, especially when 
in coin, or in articles of great value and little bulk, antecedent to, and 
independent of, trial and condemnation by a competent court, is con- 
trary to the spirit of the public law, which holds, that the original 
ownership can only be divested by lawful condemnation, and not by 
the mere fact of capture. 

The right of ransom also belongs to private as well as_ to public 
armed vessels, and the courts will enforce the ransom bond, if the 
owners should demur about fulfilling its obligations, They have even 
gone so far as to hold the owners liable for the amount of the ran- 
som, when the property, after being liberated by the captor, has per- 
ished by shipwreck. 

From this hasty synopsis it will be perceived, that blockade is our 
chief naval arm against Mexico. But that is a country less commer- 
cial than almost any other having access to two seas, and therefore 
we can make little impression upon her, while upon our widely ex- 
tended and defenceless commerce, she can pour out all the freeboot- 
ers of the world. Forewarned, forearmed, when we know our dan- 
ger, we shall provide against it, and hence it is that we have thrown 
together this brief exposition, to the end that those interested in com- 
merce may take all attainable and timely precautions against the evils 
to which it will be exposed. 


Vor. III.—No. 11. 65 
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Selections from the First volume of Denio’s New York Reports. 


~ Accord and Satisfaction. A and B, having mutual causes of action 

in fort against each other, have an interview to adjust the demands of 
B, and for the satisfaction of such demands A pays him a sum of 
money and takes his receipt; but B insists, as a condition to such ad- 
jusiment, that A shall execute to him a receipt “in full of all de- 
mands” on his part, to which A consents, and such receipt is given, 
nothing being said respecting the particular demand of A. Held, not- 
withstanding, a good accord and satisfaction of A’s cause of action 
against B. Vedder v. Vedder, 257. 

The effect of such an arrangement, there being no dispute respect- 
ing the facts, is a question of law, and not one to be submitted to the 
jury. Jb. 

Action. One having a cause of action for a direct trespass upon 
his land followed by consequential damages, may bring trespass with a 
per quod, or, passing over the trespass, may bring case for such conse- 
quential damages. Per Bearpstey, J. Vedder v. Vedder, 257. 

A plaintiff in a judgment who has procured an execution to be is- 
sued and levied upon personal property of the defendant, cannot sus- 
tain an action against a wrongdoer for taking such property out of 
the possession of the officer. Barker v. Mathews, 335. 


Action on the case. ‘The owner of land on the shore of a stream or 
lake, or adjoining the track ofa rail-road may lawfully build thereon, 
though the situation be one of exposure and hazard; and he is never- 
theless entitled to protection against the negligent acts of persons law- 
fully passing the same with vessels or carriages propelled by steam en- 
gines by which such buildings are set on fire. Cook v. The Champ- 
lain Transportation Co., 91. 

Where the plaintiff, the defendant and several others, were parties 
to a written contract, by the provisions of which they were together 
to engage in the removal of earth from the land of the defendant to 
lands belonging in common to all the parties to the contract, for the 
purpose of raising and filling up the same; and after proceeding in 
the execution thereof, the plaintiff, with the assent of the other par- 
ties, sold and conveyed his interest in the common lands to the defen- 
dant, subject to the contract; and subsequently the defendant and the 
other remaining proprietors continued the removal of the earth from 
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the defendant’s land to said common property pursuant to such con- 
tract, and in so doing, negligently undermined a hill on said defen- 
dant’s land, and thereby caused a slide therefrom which covered and 
injured other lands of the plaintiff; held, that the fact of the plaintiff 
having originally been a party to the contract for the removal of such 
earth did not preclude him from recovering, in case, for such injury. 
Gardner v. Heartt, 466. 


Agreement. The general rule is, that the party who would rescind 
a contract on the ground of fraud, for the purpose of recovering what 
he has advanced upon it, must restore the other party to the condi- 
tion in which he stood before the contract was made; but where the 
party who practised the fraud has entangled and complicated the sub- 
ject of the contract in such a manner as to render it impossible that 
he should be restored to his former condition, the party injured, upon 
restoring, or offering to restore what he has received, and doing what- 
ever is in his power to undo what has been done in the execution of 
the contract, may rescind it and recover what he has advanced. Ma- 
son V. Boret, 69. 

The defendant, being the plaintiff in a judgment, and about to 
cause land of the judgment debtor to be sold on execution, fraudu- 
lently represented to the plaintitf that the land to be sold was free 
from any prior incumbrance, when in truth it was subject to older 
liens to more than its value, and thereby induced him to become the 
purchaser at the sheriff’s sale for a considerable sum, and received 
from him in payment of his bid the note of a third person held by 
the plaintiff for a larger sum than the amount bid, giving back his 
own note for the balance, it was held that the plaintiff, who had im- 
mediately upon the discovery of the fraud, offered to give up the 
note received by him and to assign the certificate of sale, could main- 
tain replevin in the detinet against the defendant for the note so trans- 
ferred to the defendant by him. Jb. | 

The term “agree,” in a contract, does not in itself import a consid- 
eration. Per Jewett, J. Newcomb v. Clark, 226. 

The defendant, in the month of April, agreed by parol with the 
plaintiff, a boarding house keeper, for rooms and board for himself and 
family for one year from the Ist day of May ensuing, at a certain 
amount per week for the rooms, and another sum per week for board. 
The defendant having left within the year from dissatisfaction, and 
being sued for the stipulated price of the rooms to the end of the 
year; held, that the contract for the board and the rooms was entire, 
and if the defendant had good cause for leaving, on account of the 
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plaintiff’s neglect to furnish proper board, he was not bound to pay 
for the use of the rooms, Wilson v. Martin, 602. 


Bankrupt and Bankrupt Law. A discharge under the late bankrupt 
act of the United States, when pleaded in bar to an action for a pri- 
or indebtedness,.may be impeached and avoided on account of pre- 
ferences among creditors,and of payments and transfers of property 
in contemplation of bankruptcy, forbidden by the second section of 
the act. Brereton v. Hull, 75. 

Where proceedings in bankruptcy were commenced by a_ creditor 
against his debtor, but before any decree of bankruptcy they were 
withdrawn upon the debtor making an assignment of bis property for 
the benefit of all his creditors, some of the creditors not concurring 
in the arrangement; held, that the assignment was nevertheless valid. 
Hastings v. Belknap, 190. 

Where the defendant, after judgment recovered, instituted pro- 
ceedings in bankruptcy and obtained his discharge, after which the 
plaintiff issued execution, which was levied on the personal property 
of the defendant, who moved to set it aside on the ground of his dis- 
charge, and the plaintiff in opposing shewed facts tending to prove 
that it was fraudulently obtained; the court ordered that the execution 
be set aside, unless the plaintiff in a given time would bring an action 
on the judgment to enable the defendant to set up the discharge; and 
on his doing so, the execution and levy to stand as security, but pro- 
ceedings on them, in the mean time, to be stayed. Bangs v. Strong, 


619. 


Bills of Exchange and Promissory Notes. The holder of a note made 
by a principal debtor and sureties by an arrangement with the prin- 
cipal suffers the signature of one of the sureties to be erased; the note 
is still valid against such principal. The People v. Call, 120. 

Where, in a suit by the payee of a bill or note, the paper had been 
specially endorsed by the plaintiff to another, and there was no re- 
transfer by such other person, but the endorsment had been stricken 
out before the paper was offered in evidence; held, that the plaintiff 
was entitled to recover without explaining the endorsements or show- 
ing that they were made to create an agency for the purpose of col- 
lection. Dollfus v. Frosch, 367. 

Where a promissory note, endorsed by the payee, for the accommo- 
dation of the maker, is negotiated by the latter in violation of an 
agreement between them, the holder cannot recover against such en- 
dorser unlesshe received the note in good faith, for a valuable con- 
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sideration and without notice of the arrangement. Small v. Smith, 
583. 

Where a note is endorsed in blank by the payee, and is afterwards 
transfered by an endorsement in full, it is still transferable by delive- 
ry, and a party to whom it is so transfered may make title by filling 
up the blank endorsement to himself and striking out the subsequent 
ones. The Watervliet Bank v. White, 608. 

An endorsment of a note in full, made to create an agency for its 
collection, may be stricken out by the holder. J, 


Carrier. Where the consignee of certain kegs of butter sent from 
Albany to New York by a freight barge was a clerk, having no place 
of business of his own, and whose name was not in the city directory, 
and who was not known to the carrier, and after reasonable inqui- 
ries by the carrier’s agent could not be found, it was held that the 
carrier discharged himself from further responsibility, by depositing 
the property with a storehouse keeper then in good credit for the 
owner, and taking his receipt for the same, according to the usual 
course of business in that trade, though the butter was subsequently 
sold by the storehouse keeper, and the proceeds lost to the owner by 
his failure. Fisk v. Newton, 45. 


Circuit Court of the United States. A citizen of another state, sued 
in a bailable action in this court by a citizen of this state, upon pre- 
senting his petition to remove the cause to the circuit court of the 
United States, pursuant to the act of Congress, need not put in spe- 
cial bail in this court. Suydam v. Smith, 263. 

Where in such suit one only of several defendants is arrested, all 
the defendants must enter an appearance in this court, at the time of 
presenting their petition. 1b. 

Upon the presenting of such petition, and upon the defendant’s 
giving the security required by the act of congress, the court may 
legally order the cause to be removed to the circuit court in either of 
the two judicial districts of the United States in this state, as it may 
deem most proper. Jb. : 

Where the cause of action arose in Ohio, and the capias was serv- 
ed on the defendant in the northern district of this state, and the de- 
fendant asked to have the cause removed to the circuit court of that 
district, it was so ordered, though the plaintiff had several witnesses 
on his part residing in the city of New York. Jb. 


Consideration. Where the holder of a mortgage assigned it to a third 
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party, and afterwards received from the mortgagor his promissory 
note for interest in arrear on that security; Aeld, that the note was 
void for want of a consideration. Gillett v. Campbell, 520. 

lt was for the party prosecuting the note to shew, if the fact exist- 
ed, that the amount of it had been applied on the mortgage debt.— 
Per Bronson, C. J. 


Corporation of the City of New York. The corporation of the city 
of New York is not liable to actions for injuries done to individuals 
in the exercise of its authority to direct the pitching, paving and 
grading of streets. Wilson v. The Mayor, &c., of New York, 595. 

Where the corporation, in grading two public streets which form- 
ed an angle in which the plaintiff’s premises were situated, raised 
those streets so as to prevent the water from flowing off, whereby 
damage ensued to the plaintiff, who brought case against the corpora- 
tion; held, that the action could not be sustained. Jb. 

The statute authorizing the corporation of the city of New York 
to cause common sewers, drains and vaults to be made, confers dis- 
cretionary powers as to the time and place of constructing such 
works; and a private action cannot be maintained against the corpo- 
ration for an omission to construct a particular improvement of this 
kind, though the neglect be charged to be wilful. Jd. 

But for a neglect to repair existing sewers and drains, by which an 
individual is injured, an action lies, Per Bearpstey, J. 1b. 

The case of The Mayor, &c., of New York v. Furze, (3 Hill, 612.) 


explained and limited. 1d. 


Damages. Where a lessee for years covenanted that the buildings 
which he should erect, should at the expiration of the term revert to 
the lessor “without damages of any kind except the natural wear of 
the same,” and a building so erected was destroyed by means of the 
negligent acts of a third party, held that it was waste for which the 
tenant was responsible to the lessor, and that the lessee or his as- 
signee, in an action against the party guilty of the negligence, was 
therefore entitled to recover the whole value of such building. Cook 
v. Champlain Transportation Co., 91. 

Where the defendant agrees for rooms and board at a boarding 
house for a stated period at a stipulated price and leaves before the 
time expires, the rule of damages is not the price agreed to be paids 
but the loss which the plaintiff has suffered by the defendant’s breach 
of contract. Wilson v. Martin, 602; also Spencer v. Halstead, 606. 
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Error. Where in an action in the common pleas against two, non- 
assumpsit was pleaded by each, and one plead infancy, and there was 
an issue upon the question of a ratification of the promise, and the 
entry on the record showed a verdict for the plaintiff on the issue of 
non-assumpsit, but did not notice the other issue, and there was a 
judgment against both defendants, it was held erroneous and was re- 
versed. Bay v. Gunn, 108. 

Where a plaintiff is nonsuited and brings error, any fact appear- 
ing upon the case made by him, constituting an unanswerable obsta- 
cle to his recovery, may be relied upon to sustain the judgment, though 
it was not mentioned at the trial. Vewcomb v. Clark, 226. 

Where an entire judgment against several is erroneous as to one, 
it must, on error brought, be reversed in toto. Harman v. Brotherson, 
537. 

Although a writ in the nature of a writ of error coram nobis is not 
demandable of right and can only be granted upon cause shewn, yet 
if error in fact is shewn to exist, it will always be awarded. Higbie 
v. Comstock, 652. 

The defendant in error pleading to the assignment of errors in nudlo 
est erratum, and the statute of limitations, will be compelled on mo- 
tion to elect by which of the pleas he will abide. Acker v. Ledyard, 
677. 

The statute of limitations, when relied on by a defendant in error, 
must be pleaded, though the judgment appears on the face of the re- 
cord to be of more than two years’ standing. Per Jewerr, J. Ib. 


Evidence. Upon the trial of an indictment for rape, the declara- 
tions of the injured female, made immediately after the alleged of- 
fence, are not admissible evidence for the prosecution to prove the 
offence committed; and the rule is the same though it appear that she 
is incompetent to testify on account of immature age, idiocy, or other 
mental defect. The People v. McGee, 19. 

Such declarations are only competent where the party injured has 
given evidence as a witness, and then only upon the question of her 
credibility. [b. 

Where the injured person is of sufficient age and of competent 
though weak understanding, but is unable to talk, and can communi- 
cate and receive ideas only by signs, she may yet be sworn as a wit- 
ness, and examined through the medium of a person who can under- 
stand her, who is to be sworn to interpret between her and the court 
and jury. Jb. 
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The uncorroborated testimony of an accomplice should be receiv- 
ed with great caution, and the court should always so advise the jury; 
but they are not to be instructed that in point of law a conviction 
cannot be had upon such testimony. 'he People v. Costello, 83. 

To a replication to a plea of infancy, setting up a ratification of the 
promises after the defendant came of age, the defendant rejoined de- 
nying such ratification after he came of age; held, that the plaintiff 
might give evidence of such ratification at any time after the making 
of the original contract, and that it was then for the defendant to 
show that he was still a minor at the time of such ratification. Bay 
v. Gunn, 108. ; 

Where, in such a case, the action being on a note, the evidence of 
ratification was that the defendant said that he knew but little about 
the matter, as the transaction had been mostly managed by another 
person, that he thought the note had been paid or partly paid, and 
that his uncle would be there the next month and then it should be 
settled; held that it was sufficient tobe submitted to the jury. 1b. 

Where a witness for the plaintiffs proved a demand of the defen- 
dant and his refusal to pay over certain moneys; held, that the defen- 
dant had a right to ask the witness what reason he gave for his refusal. 
Bennett v. Burch, 141. 

A party is not entitled to ask the opinion of.a professional witness 
upon any question except one of skill or science. The People v. Bo- 
dine, 281. 

Although a witness who has given testimony, is privileged from an- 
swering whether he has not on a former occasion sworn differently, 
neither the court nor a party can object where the witness does not; 
and where upon such a question being put, the court without any ob- 
jection by the witness excluded it, it was held erroneous. Jb. 

Where no evidence of general character has been given, the sub- 
ject of character is not one for the consideration of the jury. Per 
Bearpstey, J. Ib. 

Where on a trial for murder there was evidence that a murder had 
been committed, and that the house in which the deafl body was, had 
been subsequently set on fire under such circumstances as to raise a 
suspicion that the same was done by the perpetrator of the murder to 
conceal that offence, and the evidence left it doubtful whether the 
prisoner was in the vicinity of the house when the fire was set, and 
the court charged the jury that if the prisoner might have been at the 
scene of the fire * the onus was cast upon her to get rid of the suspi- 
cion which thus attached to her,” and that she was bound to show 
where she was at the time of the fire: Held erroneous. 1/6. 
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Where a witness called to establish the defence of usury, declines 
to testify on the ground that his evidence may expose him to an indict- 
ment or subject him to a penalty, and it appears that the statute of 
limitations has barred all prosecutions, the court is bound to pronounce 
against his claim to exemption. Close v. Olney, 319. 

A witness who was a clerk in chancery, and who testified that he 
had been accustomed to examine signatures, as to their being genus 
ine, is not entitled to give an opinion as a person skilled in detecting 
forgeries, whether a signature is genuine or imitated. The People v. 
Spooner, 343, 

It seems, that the rule sometimes allowed to prevail, admitting ea- 
perts to give an opinion whether a signature is genuine or imitated, is 
not well established upon authority, and that such testimony is incom- 
petent. Per Bronson, C. J. ib. 

The seal of another state affixed to a copy of an act of its legisla- 
ture, for the purpose of authenticaling the same pursuant to the act 
of congress prescribing the mode of authenticating the public acts of 
the several states, proves itself and imports absolute verity, and is pre- 
sumed, until the contrary appears, to have been affixed by the proper 
officer. Per Bronson, C.J. Coit v. Millikin, 376. 

Such seal, however, to be recognized in the courts of this state, 
must be a common law seal, 7. e. an impression upon wax or other te- 
nacious substance: an impression upon paper alone will not answer. 7b. 

A party signing a written instrument with his initials, intending 
thereby to bind himself, is as effectually bound as he would be by wri- 
ting his name in full. Palmer v. Stephens, 471. 

It is competent, however, where the suit is between the original 
parties, for one whose initials, or full name, appear to a note or obli« 
gation, to show that he placed it there to attest the execution of the 
instrument, or for any other lawful purpose, and not as maker of the 
instrument. Per Bearpstey, J. th 


Extinguishment. Where a party, holding promissory notes for a 
debt and a chattel mortgage subsequently executed for the security 
of such debt, shortly after the execution of the mortgage, and before 
the time of payment by its terms had arrived, took from the debtor a 
bond payable immediately and a warrant of attorney to confess judg- 
ment, and perfected judgment thereon, for the same debt, including a 
further debt due to another individual, and with the assent of the 
debtor forthwith took out execution and caused it to be levied on the 
same property covered by the chattel mortgage; it seems that the 

Vor IlI,—No. LI. 66 
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judgment operates as a merger and extinguishment of the debt and of 
the chattel mortgage, and it was held that the bond and warrant of at- 
torney, the judgment and subsequent proceedings of the parties, 
evinced an intention to substitute the latter for the former security, 
and that the lien of the chattel mortgage was thereby extinguished. 
Butler v. Miller, 407. 


Fixtures. Engines and machinery in a mill, though firmly affixed 
to the building, are, when so affixed by a tenant for years, for the pur- 
pose of carrying on a business of a personal nature, the personal 
property of such tenant. Cook v. The Champlain Transportation 
Company, 91. 


Frauds, Statute of. A writing signed by the defendant in these 
words: “Mr. Henry Peters; I hereby agrce to pay you the rent of 
the part of the house hired of you by Mr. John Ward in case he fails; 
the rent to be paid quarterly at the rate of thirty-seven dollars for the 
year,” is a promise to answer for the debt, default or miscarriage of 
another person, and is void for failing to express the consideration of 
the promise. Newcomb v. Clark, 226. 

An agreement for the sale of growing trees, with a right to enter 
on the land at a future time and remove them, is a contract for the sale 
of an interest in lands, and to be valid must be in writing. Green v. 
Armstrong, 550. 

The distinction, on this subject, is between growing trees, fruit or 
grass and other natural products of the earth on the one hand, and 
growing crops of grain and other annual productions raised by culti- 
vation of the earth and the industry of man on the other. The for- 
mer are parcel of the land and a contract in writing is required to 
make a valid transfer, the latter are personal chattels and not within 
the statute. Per Bearpstey, J. ib. 

A parol agreement for board and rooms in a boarding house for 
one year made before the commencement of the year, is void by the 
statute for not being in writing. Wilson v. Martin, 602. 


Infant. Although the deed of an infant is voidable only and not 
void, yet where an infant feme covert joined with her husband ina 
conveyance of lands of which he was seized in his own right: held 
that her conveyance was void, she having then no estate in the lands; 
and that having survived her husband, she could maintain ejectment 
for her dower notwithstanding her conveyance, though she had arrived 
at full age and had done nothing to disaflirmit. Sherman v. Garfield, 
329, 
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An infant is liable for money paid at his request to satisfy a debt 
which he had contracted for necessaries. Randall v. Sweet, 460. 

An infant is likewise liable for money paid to procure his liberation 
from arrest on execution; and also on mesne process, where the arrest 
was for necessaries. Per Bronson, C. J. ib. 


Judgments and Executions. Where a fi. fa. is delivered to a dep- 
uty sheriff with instructions from the plaintiff to depart from his duty 
in executing it, (e. g. to make a levy, and to do nothing more until 
further instructions are given,) the deputy ceases to be the servant of 
the sheriff and becomes the agent of the party, and the sheriff is not 
answerable for his acts or defaults. Mickles v. Hart, 548. 

Where, after such instructions, the plaintiff in the execution wishes 
to change that relation and restore the liability of the sheriff, he must 
give notice to the sheriff himself. Fresh instructions to the deputy 
will not be sufficient. 7b. 

A levy upon personal property suspends the other remedies of the 
creditor while it continues; but where nothing more is done, it never 
amounts to a satisfaction of the judgment. Per Bronson, C. J. The 
People v. Hopson, 575. 

If an officer who has levied on a horse under execution, by negli- 
gence lame the animal so that he is worth less than before, by the 
amount due on the execution, it is a satisfaction of the judgment, and 
he cannot afterwards proceed on the execution, or procure it to be re- 
newed, ib. 


Limitations, Statute of. Where the debtor resides out of this state 
at the time the cause of action accrued, and never returns, out dies 
abroad, the statute commences to run only from the time of the grant- 
ing of letters testamentary or of administration in this state. Benja- 
min V. De Groot, 151. 


Mortgage. An assignment of a mortgage by an individual or a 
corporation without seal is a valid transfer of the mortgage debt. 
Per Bronson, C. J. Gillet v. Campbell, 520. 


Nuisunce. Every injury caused by a continuance of a nuisance 
affords a new and distinct cause of action. Per Bearpsuey,J. Ved- 
der v. Vedder, 257. 

A purchaser may maintain an action for the continuance of a 
nuisance erected before his purchase, and az: heir for the continuance 
of one erected in the time of his anezstor. Per Brarpstry, J. ib. 

The defendants being proprietors of a distillery in the city of 
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Brooklyn, were in the habit of delivering their grains remaining after 
distillation, called slops, to those who came for them by passing them 
through pipes to the public street opposite their distillery, where they 
were received into casks standing in wagons and carts; and the teams 
and carriages of the purchasers were accustomed to collect there in 
great numbers to receive and take away the article; and in conse- 
quence of their remaining there to await their turns, and of the strife 
among the drivers for priority, and of their disorderly conduct, the 
street was obstructed and rendered inconvenient to those passing 
thereon; held that the defendants were guilty of nuisance. The Peo. 
ple v. Cunningham, 524. 

A temporary occupation of part of a street or highway by persons 
engaged in building, or in receiving or delivering goods from stores or 
warehouses or the like, is allowed from the necessity of the case; but 
a systematic and continued encroachment upon a street, though for 
the purpose of carrying on a lawful business, is unjustifiable. 76. 

A party cannot defend an indictment for nuisance by shewing its 
continued existence for such a length of time as would establish a pre- 
scription against individuals. 76. 


Partnership. A firm of merchants engaged in general business, 
and trading, among other things, in provisions, employed a third per- 
son to attend to the purchasing and forwarding of produce, who was 
to act under the orders of the firm, and have as a compensation for 
his services one fourth of the profits arising out of the purchase and 
sale of produce; held, that the person thus employed was not a part- 
ner in the business, even in respect to third parties. Burckle v. Eck- 
art, 337. 

The partners of a firm, by adopting and using in their business the 
name of a single individual for that of their firm, will subsequently 
be bound by the use of such name, to the same extent as though they 
had used the ordinary name of their firm. Palmer v. Stephens, 471. 


Payment. In a suit upon a judgment, recovered for a cause of ac- 
tion which could exist only against one individual, ec. g. for an escape 
from the jail limits, the defendant being sheriff; held that it was no 
defence that the plaintiff had recovered a judgment for the same 
cause of action against another person which had been paid. Mathews 


v. Lawrence, 212. 


Pleadings. In covenant by the vendor for the purchase money, 
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upon a contract for the sale of land, where the purchaser was to pay 
the price of the land, in five years from the date, with interest annu- 
ally and to pay the taxes on the land, and the vendor covenanted that 
“arTER” the purchaser “shall have paid the above sums of principal and 
interest, at the time and in the manner above specified, and shall have per- 
formed the agreement above mentioned,” he would sell and convey the 
land purchased by a good and suflicient warranty deed, and there 
was no averment in the declaration of a readiness on the part of the 
plaintiff, or an offer by him to convey; it was held on a motion in ar- 
rest of judgment, that payment by the defendant was to precede the 
conveyance by the plaintiff, and that the latter could maintain an ac- 
tion for the purchase money without conveying, or tendering a con- 
veyance. Morris v. Sliter, 59. — 

A replication to a plea of a discharge under the bankrupt act must 
state what particular act of fraud the defendant has committed; and 
where it set forth that he had made payment or agreements or trans- 
fers of property to creditors, sureties or endorsers, it was held for that 
reason insufficient. Brereton v. Hull, 75. 

Such replication must also contain a description of the property al- 
leged to have been transferred, as to kind and quantity, and to whom 
it was conveyed; and in case of unlawful preferences, what creditors 
were preferred, in order that the defendant may be fairly apprised of 
the proof he is to meet on the trial. But if the property was sold at 
auction or in small quantities, the names of all the purchasers need 
not be stated; but then the reason for the omission must be given in 
the pleading. 7d. 

Where the charge in the replication is wilful concealment of the 
debtor’s property, it must state how and in what manner the conceal- 
ment was effected and in what stage of the proceedings it occurred, 
as that he omitted it in his inventory, or withheld the knowledge of it 
from the court or a commissioner when examined under the act, or 
secreted it from the assignee. 7b. 

In an action upon contract against a surety, where the defendant’s 
character as such surety appears upon the face of the instrument, the 
plaintiff cannot, in general, recover upon the common counts, but 
must declare specially. Butler v. Rawson, 105. 

The case of a promissory note is not an exception to this rule; and 
where a note with the word “surety” added to the signature of one of 
the makers, was offered in evidence under the money counts, in an 
action against such maker, it was held inadmissible. 76. 
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In debt on bond a single plea containing the substance of non est 
factum and nil debet is bad. Muzzy v. Shattuck, 233. 

In assumpsit by husband and wife, the declaration must state the 
interest of the wife in the contract; and for the want of such state- 
ment in this case, the judgment was arrested. Thorne v. Dillingham, 
254. 

Where, in an action by husband and wife, the plaintiff’s case was, 
that while the wife was sole, money had been paid by a third person 
to the defendant’s testator, to be enjoyed by him during life, and then 
to be paid to her; held, that the plaintiffs could not recover on a count 
for money had and received, but should have declared specially. 7b. 

In an action for a publication charging the plaintiff with being in 
bad repute in a particular county, it is a good plea that the plaintiff 
resides in and is known in the county named, and there sustains the 
reputation of “a proud, captious, censorious, arbitrary, dogmatical, 
malicious, illibera¥ and litigious man.” Cooper v. Greeley, 347. 

In such an action a plea averring generally that the plaintiff, resi- 
ding in and being known in the county in question, had acquired a 
bad reputation there, is good. 7b. 

Where the plaintiff is charged with the reputation of having com- 
mitted a particular offence, or with having neglected some particular 
duty, the defendant cannot rely upon the reputation charged, but 
must aver and prove the plaintiff actually guilty. Such a case is dis- 
tinguishable from one where general bad reputation is charged. There 
the plea may allege the existence of such reputation merely. Per 
Jewett, J. ib. 

A plea answering only part of a count, is bad, though other parts 
are answered by other pleas, and the general issue is pleaded to the 
whole declaration. 7b. 

The time of the accruing of the indebtedness laid in the money 
counts of a declaration is immaterial, provided it is of a day prior to 
the commencement of the suit; and it constitutes no objection that a 
note or bill offered in evidence under such counts did not become pay- 
able until after the time so laid. Dollfus v. Frosch, 367. 

Where, in the declaration, the plaintiffs named were “The Metho- 
dist Episcopal Church of,” &c. and the defendant having pleaded nul 
tiel corporation in bar, the plaintiffs replied, setting out the incorpora- 
tion of a society under the general act, by the name of “The Trustees 
of the Society of the Methodist Episcopal Church,” &c., averring that 
such corporation and the plaintitis were identical, and the defendant 
demurred; held, a good replication. 7. 
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Miscellaneous. 

Naturalization—Declaration of Intention. A question lately came 
up before Judge Woodbury, in the United States Circuit Court, in 
Newport, Rhode Island, under the naturalization laws, which is of 
much importance, though in direct conflict with a decision on the 
same point given in New York, about two years since, in which it 
was decided that it was necessary for foreigners to file their prelimi- 
nary declarations of intention in open court, instead of during vaca- 
tion, as had been practised. In the Rhode Island case in question, 
Judge Woodbury stated, that he had investigated the matter some- 
what, and had conversed with his brethren of the Bench, and they 
were satisfied that it was sufficient to file the declaration of intention 
in the clerk’s office during vacation, as formerly; as it could there be 
seen by the world, and it was not of such a nature as to require it to 
be done in open court. He therefore directed that this course should 
be pursued, 


Divorce—Advance of Money by Husband. Before Vice Chancellor 
McCoun.—Decisions—Susannah Kendall v. Thos. Kendall—motion to 
have $100 advanced by defendant to enable the complainant to pros- 
ecute a suit in divorce, credited on complainant’s taxed costs. The 
advance was not made by order of the Court, nor would the Court, 
the Vice Chancellor said, probably, have made the order in that stage 
of the proceeding, because it was not known whether defendant in- 
tended to make a defence or not. It is only where the husband sets 
up a defence, and where the complainant is destitute of the means to 
carry on the suit that the Court makes the order. The defendant, 
in this case, did not make a defence by setting up an answer, but he 
suffered this case to go before the master to take proofs, and there 
was considerable litigation in respect to alimony. The husband paid 
the master’s bill. Complainant’s costs have been taxed at $140, and 
the present motion is made. The solicitor for complainant contend- 
ed that the $100 should be received simply as a counsel fee. The 
Court does not think so. Ordered that the $100 be considered as 
part payment of the taxed costs. 

Constitutionality of the License Law. Judge Cushing of Massachu- 
setts, in the course of his charge to the jury, in one of the liquor cases 
(Warriner’s) of the late C. P. Court, remarked, that as allusion had 
been made by counsel for defendant (although no evidence was before 
the jury in regard to the matter) to the case now before the Supreme 
Court of the United States, in which the constitutionality of the li- 
cense law of this State was involved, he also would state what he 
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understood to be the position of that question. This was, that the late 
Judge Story, of this State, when the case was first before the Court, 
had intimated his doubts of the constitutionality of the law, but none 
other of the justices had expressed or intimated any similar doubts in 
regard to it; and that Judge McLean (one of the judges) had said, he 
regretted the case was not decided at the time it was argued, all the 
other judges being now ready to decide it. 


Memphis Law School. It gives us great pleasure to learn that a 
Law Department has been attached to the University recently es- 
tablished in Memphis, Tennessee.e The more of these the better, 
provided they be well conducted, as we have no reason to doubt this 
school will be. The Professors in this Department are Z, P. Stanton, 
H. G. Smith and V. B. Barry.—Eb., 


NEW BOOKS. 

Index to the Ohio Statutes. This index was prepared by Zacwariau 
Muits, and is published by order of the General Assembly. It em- 
braces all the laws general and local, from the commencement of the 
Territorial government down to the year 1845, arranged alphabeti- 
cally according to their various titles. The work appears to have been 
executed with laborious fidelity, and must be of great convenience to 
both legislators and lawyers. ; 


Denio’s Reports. Mr. Denio is the successor of Mr. Hii as the 
New York Reporter, and his first volume is before us, containing de- 
cisions of the year 1845. We understand there will be one mere 
volume from Mr. Hit, making seven. We have made selections 
from Deno for the present number. 


Johnson’s Cases. This sterling work, as often cited perhaps as any 
American reports, has long been out of print. But at length we have 
a second edition, with copious notes by Lorenzo B. Sheppard. This 
edition also includes several cases notin the first, reported from man- 
uscript notes. The first volume is before us, and the rest are promis- 
ed soon. 


Walker's Chancery Reports. This volume includes the decisions of 
Chancellor Mannine, of Michigan, from 1842 down to the present 
time. Both in matter and manner it does honor to the Chancellor 
and Reporter. ‘The index—so important a part of any law book— 
is uncommonly well prepared; and altogether the book is an impor- 
tant addition to our sources of legal knowledge. 
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